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CURRENT TOPICS, 





At the time of the return of the Greeley 
expedition from the North, several sensation- 
al stories were published regarding alleged 
cannibalism on the part of the survivors. An 
interesting query was suggested whether they 
were guilty of murder in destroying the lives 
of others to save their own. The life of one 
is as dear to him as that of another is to the 
latter, and no one can place a lower price 
upon the prospect of living enjoyed by a 
companion in misfortune than upon his own. 
Yet it may be asked must the country lose 
twenty lives when a sacrifice of one may 
prove the salvation of the remaining nineteen. 
This query was suggested in a practical form 
a few days ago to the English Court of Ap- 
peal in the now celebrated Mignonette case. 
There two men killed a boy, in order that 
they might eat him to save themselves from 
impending-starvation. The three were sur- 
vivors of a ship disaster, and they would 


‘have all ‘‘crossed the river’’ had not the sac- 


rifice of the youth presented itself as the only 
possible means of self-preservation. The 
Court uf Appeal decides that the ‘sacrifice 
was murder, in law as foul, as‘a deliberately 
contrived taking of life from spitefal motives. 
This may be good law, but it is only a matter 
for passing curiosity, and the executive is 
left to commute the sentence of the law. 





In an article on ‘‘Compositions with Credi- 
tors’’ appearing in the Journal of Oct. 26, 
1883, were shown the various phases of the 
doctrine that a promise to accept a part of a 
debt in satisfaction of the whole is not bind- 
ing except in particular cases. The doctrine 
came before the House of Lords of Eagland 
for review not long since in Foakes v. Beer. 
The doctrine which as the Lord Chancellor 
states has been accepted as part of the law of 
England for 280 years is affirmed. Lord 
Blackburn, however, seems to be more pro- 
gressive than his brothers, and leans toward 
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the overthrow of the rule, and the establish- 
ment of one more conducive to business 
ideas. ‘‘Notwithstanding the very high au- 
thority of Lord Coke,’’ he says: ‘‘I think it 
is not the fact that to accept prompt payment 
of a part only of a liquidated demand, can 
never be more beneficial than to insist on 
payment of the whole. And if it be not the 
fact, it cannot be apparent to the judges.’’ 
At the end of his judgment he says: ‘‘What 
principally weighs with me in thinking that 
Lord Coke made a mistake of fact is my 
conviction that all men of business, whether 
merchants or tradesmen, do every day recog- 
nize and act on the ground that prompt pay- 
ment of a part of their demand may be more 
beneficial to them than it would be to insist 
on their rights and enforce payment of the 
whole. I had persuaded myself that 
there was no such long-continued action on 
this dictum as to render it improper in this 
House to reconsider the question. I had 
written my reasons for so thinking, but as 
they were not satisfactory to the other noble 
and learned Lords who heard the case, I do 
not now repeat them nor persist in them.’’ 
Thus he appears to intimate that were it not 
for the opinion of the other Lords he would 
have overruled the dictum on which the doc- 
trine in question originally rested. The opin- 
ion of the rest of the Lords seems expressed 
in a concluding sentence ia Lord Fitzgerald’s 
judgment, when he says: ‘*We find the law 
to have been accepted, as stated, for a great 
length of time, and I apprehend it is not now 
within our province to overturn it.’’ The 
rule is thoroughly consistent with the law as 
as to what amounts to a valuable considera- 
tion, and legislation is the only means open to 
destroy it. 





Attorneys are often led in their disappoint- 
ment in having adverse decisions rendered 
in causes in which they have been concerned, 
to make careless remarks, which may be 
strained by hearers into serious imputations 
upon the integrity of the courts. Lawyers 
are officers of the courts. In theory, they 
offer themselves to the courts to assist them 
in the administration of justice between man 
and man, They are agents of the courts, 
and, as every agent is bound to his principal, 
their first duty is to the court of which they 
are Officers., If they do not desire to perform 
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that duty they are at liberty to withdraw 
from their service, but they have no right 
to retain their commissions, and slander the 
couits by whose grace they obtained them. 
To charge a court, then, with bribery, is a 
serious thing, and there is no reason why a 
court should exercise any amount of patience 
with an cfficer thus derelict in his duty. In 
é.ke. words, they may properly revoke his 
commission. This is what the Supreme 
Couit of Wyoming a few weeks ago did with 
the commission of an attorney of that court. 
“The obligation which attorneys impliedly 
assume, if they do not by express declaration, 
take upon themselves, when they are admit- 
ted to the bar, is not merely to be obedient 
to the constitution and laws, but to maintain 
at all times the respect due to courts of jus- 
tice and judicial officers. 

‘*‘This obligation is not discharged by mere- 
ly observing the rules of courteous demeanor 
in open court, but it includes abstaining out 
of court from all insulting language and of- 
fensive conduct toward the judges, personal- 
ly, for their judicial acts:’’ Bradley v. 
Fisher, 13 Wall., 333-355. 

The fountain of the power of the courts to 
remove attorneys, as exercised at common 
law, is the statute of 4 H. IV, ch. 18, which 
is as follows: ‘‘And if any such attorney be 
hereafter found notoriously in any default, 
of record or otherwise, he shall forswear the 
court and never after be received to make any 
suit in any court of the king. That they be 
good and virtuous, and of good fame, shall 
be received and sworn at the discretion of the 
justices, and, if they are notoriously in de- 
fault, at discretion, may be removed upon 
evidence, either of record or not of record.’’ 

‘*The accusation,’’ says Lacy, C. J.. ‘‘is, in 
all things, sustained, and the subsequent 
conduct of the respondent, in relation to th 
matters involved, including his answer and 
tesitmony here in his action, has, in no way, 
lessened or atoned for his offense. The de- 
fault of the respondent, the willful violation 
of his duty to the court asan attorney and 
counselor, has been such, when viewed from 
the stand point, eiiher of the common law 
or of our statute, as to demand a suspension 
of his official relation to this court: Brad- 
ley v. Fisher, 13 Wall., 333, supra; Beene 
v. State, 22 Ark., 149; People ex rel Elliott 





v. Greene, 2 West Coast Rep., 311, 521; 
Ex parte Wall, 107 U. S., 265. 








THE LAW OF RATIFICATION. 





The doctrine of ratification is firmly im- 
bedded in the framework of the law, and is a 
most useful and needed principle in giving 
effect to the law of agency. No doubt exists 
as to the result of a ratification; for the rule 
as asserted by Lord Coke," that every ratifi- 
cation of an act done has a retrospective ef- 
fect and is equal to a prior command is uni- 
versally recognized. But what acts, or 
omissions constitute a ratification has been 
much discussed, and it has been pertinently 
said, ‘‘there have been many refinements 
adopted about this doctrine * * * ; re- 
finements which savor more of subtlety than 
of sound judgment.’’? , 

The terms ‘‘ratification,’’ ‘‘adoption,’’ 
‘‘affirmation’’ and ‘‘confirmation’’ are used to 
express the same thing,® but improperly so. 
‘*Ratification’’ applies only to agency,* and 
its only synonym is the term ‘‘adoption.’’ 
The terms ‘‘adopted’’ and ‘‘ratified’’ ‘‘are 
properly applicable,’’ says Judge Field, 
‘‘only to contracts made by a party acting, 
or assuming to act for another * * * 
To adoption and ratification there must be 
some relation, actual or assumed, of princi- 
pal and agent.’’> The indiscriminate use of 
the above terms and the frequent attempts to 
apply tbe doctrine of ratification to cases 
which admit more properly of the principle 
of estoppel have probably tended somewhat 
to produce the ‘‘refinements’’ suggested by 
the Supreme Court of Missouri.® 

Ratification is either express or implied and 
the largest class of cases arises by implication 
from the acts and proceedings of the princi- 


1**Omnis ratihabitio retrotrahitur et mandato pri- 
ori equiparatur.’’ Cuke. Litt. 207, a. 

2¥First Nat’! Bk. v. Gay, 63 Mo. 33. : 

3 Pearsoll v. Chapin, 44 Pa. St. (8 Wright) 9. 

4 Clough v. Clough, 73 Me. 488. 

5 Ellison v. Jackson, Water Co. 12 Cal. 550. For ju- 
dicial construction of term ‘‘confirm’’ see, Queen v. 
Mayor, 1 El. & Bl., 589, and as to synonymous use of 
terms ‘‘ratification’’ and ‘‘adoption’’ see Clough v. 
Clough, 72 Me. 488; Greenfield Bk. v. Crafts, 4 Allen, 
447; Southern Exp. Co. v. Palmer, 48 Ga. 85; Contra, 
Barker v. Berry, 8 Mo. App. 449. 

6 First Nat’] Bk. v. Gay, supra. 





XUM 








THE CENTRAL LAW JOURNAL, 


483 








pal in pais.?7 Silence and long acquiescence 
will constitute ratification, and the well rec- 
ognized rule is that when a principal has full 
knowledge of the unauthorized acts of his 
agent, he must dissent and give notice of his 
dissent within a reasonable time,® and this 
because of the maxim ‘‘he who has been si- 
lent when in conscience he ought to have 
spoken shall be debarred from speaking when 
conscience requires him to be silent.”’? But 
mere knowledge on the part of the principal 
of an agent’s unauthorized act will not make 
silence or acquiescence a ratification in all 
cases; there must be involved the right of 
some third party, or the usage of trade or 
fair dealing must demand a prompt reply 
from the principal or he must have received 
some benefit from the transaction and the 
agent and the party with whom he acted must 
have been in good faith.” The rule is more 
lax as to public vorporations, for they can 
not act as quickly as individuals, and while 
no previous agency is necessary to establish 
a ratification,!” yet the mere acquiescence and 
silence of a supposed principal is slighter ev- 
idence and raises a lighter presumption of the 
ratification of an act done by one who mere- 
ly assumes and pretends to be his agent.?® 
There must be knowledge on the part of the 
principal of all the material facts and cir- 
cumstances of the unauthorized act!* and 
in Maryland it has been decided 


7 Story on Agency, (9 Ed.) 253. 

8 Saveland v. Green, 40 Wis. 431; Meyer v. Morgan, 
51 Miss. 21; School District, v. Aina Ins. Co. 62 Me. 
830; Ladd v. Hildebrant, 27 Wis. 135; Maddox v. Be- 
van, 39 Md. 485; Wright v. Boynton, 37 N. H. 9; Kel- 
sey v. Nat’! Bk , 69 Pa. St. 426; Francis v. Kerker, 85 
Ill. 190; Searing v. Butler, 69 Ill. 575; Peck y. Ritchey, 
66 Mo. 114. 

9 Hamlin v. Sears, 82 N. Y. 327. 

10 Mobile etc. R. K. Co. v. Jay, 65 Ala. 
Dist. v. tna Ins. Co., 62 Me. 380. 

1l School Dist. v. tna Ins. Co., 62 Me. 330. 

12 Greenfield Bk. v. Crafts, 4 Allen, 447; Culver v. 
Ashley, 19 Pick. 301; Lavelund v. Green, 40 Wis. 431; 
Southern Exp. Co. v. Palmer, 48 Ga. 85. 

13 Ladd v. Hildebrant, 27 Wis. 135. And see the 
following cases as to ratification by silence or acquies- 
cence; Merrill vy. Parker, 112 Mass. 230; Chamberlain 
v. Collinson, 45 Io. 429; Bryant v. Moore, 26 Me. 84; 
Searing v. Butler, 64 Ill. 575; Strasser v. Conklin, 54 
Wis. 102; Beidman v. Goodell, 56 Io. 592; Hauss v. 
Niblack, 80 Ind. 407; McDowell v. McKenzie, 65 Ga. 
630; Curry v. Hale, 15 W. Va., 867; Watterson v. Rog- 
ers, 21 Kans. 529; Foster v. Rockwell, (04 Mass 167; 
Maddox v. Bevan, 89 Md. 485; Fort vy. Coker, 11 
Heisk. 579. 

14 Cooper v. Schwartz, 40 Wis. 54; Bunnon v. War- 
field, 42 Ind. 22; Hardeman v. Ford, 12 Ga. 205; Bil- 
ings v. Morrow, 7 Cal. 171; Pittsburg ete. R. Co. v. 


113; School 





that the principal must be apprised of 
the law upon the facts.15 The power to rat- 
ify necessarily requires the power to make the 
contract in the first instance, and the power 
to ratify in a given manner supposes the pow- 
er to contract in the same mode.* The rati- 
fication of a part of an unauthorized transac- 
tion is a ratification of the whole,!” and binds 
the principal even to warranty made with the 
unauthorized act,1® but ratification of an act 
cannot affect the intervening rights of third 
parties.19 The question of ratification is for 
the jury on all the facts,2° and the acts, or 
omissions, of the principal are to be construed 
liberally in favor of it.24 It is necessary 
specially to plead ratification before proof of 
it can be properly admitted,?? and an act may 
be ratified by corporations both public and 
private. 2% 

The term ‘‘ratification’’ has been constant- 
ly used in reference to the confirmation or re- 
newal of contracts of infants, but not prop- 
erly in its technical sense** as has been stated. 
However, the cases in which the word has 
been so used are given in note®> from which 


Gazzam, 32 Pa. St. 340; Kerr v. Sharp, 83 Ill. 199; 
Ritch v. Smith, 82 N. Y. 627; Combs v. Scott, 12 Al- 
len, 498; Commercial Bk. v. Jones, 18 Tex. 811; Free- 
man Vv. Rasher, 18 Q. B. 780; Thacher v. Bray, 118 
Mass. 291; White v. Morgan, 42 Io. 113; Summerville 
v. H. & St. J. R. Co., 62 Mo. 391; Craighead vy. Peter- 
son, 72 N. Y. 279. 

15 Cumberland Etc. Co. v. Sherman, 20 Md. 117. 

16 Zottman v. San Francisco, 20 Cal. 102; McCraken 
v. San Francisco, 16 Cal. 591; Walker v. Linn, 72 Mo. 
650. 

17 Strasser v. Conkin, 54 Wis. 102; Krider v. Trus- 
tees Ete., 31 Io. 547. 

18 Eadie v. Ashbaugh, 44 Jo. 519; Cochran v. Chit- 
wood, 59 Ill. 53. 

19 Pollock v. Cohen, 32 Ohio St. 514. 

20 Cooper v. Schwartz, 40 Wis. 54; Middleton vy. K. 
C. ete. Co., 62 Mo. 579; Story on Ageney (9th ed.) 


21 Codwise v. Hacker, 1 Caines 526; Byrne v. Dough- 


‘ty, 13 Ga. 46. 


22 Noble v. Blount, 77 Mo. 235; Cravensv. Gillilan, 
73 Mo. 624. 

+3 Zottman v. San Francisco, 20 Cal. 102; Wisconsin 
v. Torinus,26 Minn. 1; State v. Shaw, 28 Io. 67; Chou- 
teau v. Allen, 70 Mo. 290; Lyndeborough Glass Co. v. 
Mass. Glass Co., 111 Mass. 315; Paymouth v. Koeh- 
ler, 856 Mich. 22; Scott v. Middletown Etc. R. Co. 86N. 
Y. 200; Kelsey v. Nat’] Bk., 69 Pa. St. 426; Peterson 
v. Marger, 17 N. Y. 453. 

24 Clough v. Clough, 73 Me. 488; Ellison v. Jackson 
Water Co., 12 Cal. 550. 

25 Smith v. Kelly, 13 Metc. 809; Martin v. Mayo, 10 
Mass. 187; West v. Penney, 16 Ala. 186; Reed v. Bos- 
hears, 4 Sneed, 118; Robins v, Eaton, 10 N. H. 561; 
Benham vy. Bishop, 9 Conn. 330; Whitney v. Dutch, 14 
Mass. 469; Hale vy. Gerrish, 8 N. H. 874; Hartley v. 
Wharton, 11 Ad. & El. 984; Wright vy. Steele, 2 N. H. 
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may be learned what proceedings on the part 
of one bind him to a contract made when an 
infant. 


51; Orvis v. Kimball, 3 N. H. 314; Bobo v. Hansel, 2 
Bailey 114; Wilcox v. Roath, 12 Conn. 550; Ford v. 
Phillips, 1 Pick. 202; Dunlap v. Hale, 2 Jones, #81; 
Smith v. Mayo. 9 Mass. 62; Goodsell v. Myers, 3 Wend. 
479; Bigelow v. Grannis, 2 Hill 150; Hoit v. Under- 
hill, 9 N. H. 489; Hodges v. Hunt, 22 Barb. 150; 
Thompson v. Lay, 4 Pick. 48; Everson v. Carpenter. 
17 Wend. 419; Hinely v. Margaritz, 3 Barr. 428; Barn- 
aby v. Barnaby, 1 Pick. 221; Jones v. Phenix Bk. 4 
Seld. 228: Green v. Green, 69 N. Y. 553; Davis v. Dud- 
ley, 70 Me. 226; Aldrich v. Grimes, 10 N. H. 194; Law- 
sonv. Lovejoy, 8 Greenl. 405; Armfield v. Tate, 7 
Tred. 258; Cheshire v. Barrett, 4 McCord 241: Thom- 
asson Vv. Boyd, 13 Ala. 419; Montgomery v. Witbeck, 
23 Minn. 173; Morse v. Wheeler, 4 Allen 570; King v. 
Jamison, 66 Mo. 424; Curtin v. Patten, 11Sergt. & R. 
805; Taft v. Sergent, 18 Barb. 322; Crabtree v. May, 1 
B. Mon. 289; Owen v. Long, 112 Mass. 403; Fetrow v. 
Wiseman, 40 Ind. 148; Drake v. Rimsey, 5 Ohio St. 
251; Cresinger v. Welch, 15 Ohio, 193; Richardson v. 
Boright, 9 Vt. £68; Holmes v. Blogg, 8 Taunt. 35; 

ne v. Beebe, 6 Conn. 494: Scott v. Buchanan, 11 
Humph. 468; Tucker v. Moreland, 10 Pet. 76; Wheat- 
on v. East, 5 Yerg. 62; Wallace v. Lewis, 21 Harring., 
75; Houser v. Reynolds, 1 Hayw. 143; Smith v. Low, 
1 Atk. 489, 5°0; Thing v. Libby, 16 Me. 57; Norris v. 
Vance, 3 Rich. 168; Conaway v. Shelton, 3 Ind. 334; 
Conklin v. Ogborn, 7 Ind. 553: Merriam v. Wilkins, 6 
Ind. 482; Merrill v. Aden, 19 Vt. 595; Millard v. Hew- 
lett. 19 Wend. 301; Rogers v. Hurd, 4 Day 57; Jack- 
son v. Mayo, 11 Mass. 147; Fructor v. Sears, 4 Allen 
95; Peirce v. Tobey, 5 Met. 168: Boody v. McKinney, 


28 Me. 517; Deason v. Boyd, 1 Dana 45; Alex- 
ander v. Heriot. 1 Bailey tq. 223; Eu- 
banks v. Peak, 2 Bailey 497; Thurlow v. Gil- 


more, 40 Me. 378; Harris v. Wall. 1 Exch. 122; 
Henry v. Root, 28 N. Y. 545; Vandevort’s App., 43 
Pa. St. 462; Stern v. Freeman, 4 Met. (Ky.) 309; Bel- 
ton v. Briggs, 4 Des. 465; Wallace vy. Latham, 52 Miss. 
291; Prout v. Willey, 28 Mich. 164; Irvine v. Irvine, 
9 Wall. 617; Allen v. Poole, 54 Miss. 823; Delano v. 
Blake, 11 Wend. 85; Little v. Duncan, 9 Rich. L., 55; 
Stokes v. Brown, 4 Chand. 39; Carrell v. Potter, 23 
Mich. #77; Ferry v. McClintock, 41 Mich. 492; Edger- 
ly v. Shaw, 5 Fost. 514; Hastings v. Dollarhide, 24 Cal. 
195; Shropshire v. Bevins, 46 Ala. 108; Huth v. Caron- 
dalet R. R. 56 Mo. 202: Price v. Winter, 15 Fla. 66; 
Corwin v. Shoup, 76 Ill. 246; Westv. Penny, 16 Ala. 
186; Forsyth v. Hastings, 27 Vt. 646; Best v. Givens, 3 
B. Mon.72; Bay v.Gunn,1 Denio, 108; Chandler 
v. Glover, 32 Pa. St. 509; Gailey v. Crane, 21 Pick. 
523; Wakeman v. Sherman, 5 Seld. 91; Clemenstine v. 
Williamson, 8 Cr. 72; Bell v. Morrison, 1; Pet. 351; 
Vaughn v. Parr, 20 Ark. 600; Richardson v. Boright, 
9 Vt. 368; State v. Plaisted, 48 N. H. 418; Jones v. 
Butler, 50 Barb. 641; Willis v. Twombley, 13 Mass. 
204; Scranton v. Stewart, 52 Ind. [69, 92; Tobey v. 
Wood, 123 Mass. 88; Todd v. Clapp, 118 Mass. 495; 
Tunison v. Chambly, 88 Ill. 378; Baker v. Kennett, 54 
Mo. 82; Boston Bank v. Chamberlin, 15 Mass. 220; 
Phillips v. Green, 5 Monr. 355; Lynde v. Budd, 2 
Paige. 191; Young v. McKee, 13 Mich. 552; Bigelow v. 
Kinney, 3 Vt. 353; Clamorgan v. Lane, 9 Mo. 446; Da- 
vidson v. Young, 38 Ill. 145; Duvic v. Henry, 33 La. 
An. 102; Bingham v. Bariey, 55 Tex. 281; Turner v. 
Gaither, 83N. C. 857; Kountz v. Davis, 34 Ark. 590; 
Gillespie v. Bailey, 12 W. Va. 70; Robinson v. Has- 
kins, 14 Bush. 393; Spicer v. Earl, 41 Mich. 191; Thom- 
as v. Pullis, 56 Mo. 211; Holt v. Baldwin, 46 Mo. 265; 





A partnership can ratify the act of one of 
its members*® and void judicial sales may be 
made valid by ratification.27 

Upon the question whether a contract un- 
der seal made without authority may be rati- 
fied by act not under seal the cases are in 
cor flict. Ina late decision of the Supreme 
Court of Maine it is said, *‘Ratification must 
be of as high character as the act to be per- 
formed or ratified. If the act is the execu- 
tion of a sealed instrument it must be au- 
thorized or ratified by a sealed instrument,’’”* 
and such rule prevails in California,2? New 
York,®° New Hampshire,*! Pennsylvania®’ and 
Georgia.** But that a contract under seal 
made without authority may be made valid by 
a ratifying act not under seal is admitted by 
the courts in Massachusetts,** Indiana,® and 
Mississippi.** The English court of common 
pleas has decided that if an agent without au- 
thority make a contract in writing, the same 
may be ratified by parol, although within the 
statute of frauds.*7 But in Kentucky such a 
contract is held not to be susceptible.** 

It is well settled that the act of an agent, 
or servant, committed under such circum- 
stances as to render the principal, or master 
liable to exemplary damages may be ratified ; 
and the ratification of such an act may be by 
retaining the agent, or servant, in the employ 
of the princips], or master,*® or by admis- 
Hammond v. Hannin, 21 Mich. 874; Wright y. Bur- 
bank, 64 Pa. St. 247; Gulick v. Grover, 33 N. J. L., 
(4 Vr.) 463; Drakeley v. Gruff, 8 Wall. 242: Vincent 
v. Rother, 31 Tex. 77; William v. Storm, 6 Coldw. 203; 
Palmer v. Miller, 25 Barb. 399; Walsh v. Powers, 43 
N. Y. 23; Smith v. Sackett, 5 Gilm. 534; Griffith vs 
Schwendeman, 27 Mo. 412; Highly v. Barrow, 49 Mo. 
123. 

26 Cockroft v. Claflin, 64 Barb. 464; Mann v. Aitna 
Ins. Co. , 40 Wis. 549; Forbes v. Hageman, 75 Va. 168. 

27 Henderson v. Herrod, 23 Miss. 434; Watts v. 
Scott, 3 Watts 79; Chase v. Williams, 74 Mo. 429. 

28 Clough v. Clough, 73 Me. 488. 

29 McCracken v. San Francisco, 16 Cal. 623. 

30 Blood v. Goodrich, 12 Wend. 525. But see Skin- 
ner v. Dayton, 19 Johns 513. : : 

3 Despatch Line Etec. v. Bedamy Etc. Co., 12 N. H. 
205. 

32 Grave v. Hedges, 55 Pa. St. 504. 

33 Pollard v. Gibbs, 55 Ga. 45. 

34 Cady v. Sheppard, 11 Pick. 400; Hollbrook v. 
Chamberlin, 116 Mass. 155; Merrill v. Parker, 112 
Mass. 250. 

85 Fouch v. Wilson, 59 Ind. 93. 

36 Bank v. Conrey, 28 Miss. 667; Adams v. Power, 
52 Miss. 828. ° 

37 Maclean v. Dunn, 4 Bing. 722. 

38 Rogan v. Chenault, 78 Ky. 545. 

389 Cleghorn v. N. Y. Cent. R. Co., 56 N. Y. 44; 
Perkins v. M. K. & T. R. Co., 55 Mo. 201; Graham y. 
Mo. Pac. R. Co., 66 Mo. 536; New Orleans, etc. R. Co. 

















_ tion from our jurisprudence ; 
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sions.“ Slight acts will constitute a ratifi- 
cation in such cases.*4 Tortious acts are 
generally susveptible of ratification.“ But 
to involve one as a wrong doer by subsequent 
ratification the act complained of must have 
been done in his interest, or been designed to 
further some purpose of his own.*? In Maine 
it has been held that a municipal corporation 
can not ratify the tortious act vf its officers, 
so as to render the city liable therefor.* 
Pennsylvania furnishes two well considered 
cases upon the question of the ratification of 
contracts tainted with fraud. In the first® 
Chief Justice Lowrie says: *‘Persons in- 
tended tu be wronged by a transaction are 
not bound by itand also they are not bound 
toreject; they may adopt or confirm it, or 
agree to be bound by it. Their consent, 
a e ° if given with the delibera- 
tion, intelligence and freedom that the law 
of ratification requires * " * they 
become willing parties to the contract 
* * . To say that contracts taint- 
ed with fraud or any other kind of wrong 
against persons can not be ratified is to say 
that the law does not, as to those, allow men 
to forgive one another their trespasses and 
to strike a great part of the law of ratifica- 
’”’> and the opin- 
ion asserts that a contract absolutely void 
can not be ratified, but one that is voidable 
only may be and without any new considera- 
tion. Judge Sharswood delivered the opin- 
ion in the second case*® saying: ‘‘Where a 
contract is void on the ground of public poli- 
cy, or against a statute, as the usury law, 
there is every reason to hold the coafirmation 
affected with the original taint. Certain it is 
that the doctrine that a contract, void on ac- 
count of fraud practiced on the party, is in- 
capable of confirmation is not the generally 
received doctrine of the elementary writers.”’ 


v. Burke, 53 Miss. 200; Bass v. Chic. & N. W. R. Co. 
39 Wis. 630; Id. 42 Wis. 654; Travers v. Kas. Pac. 
R. Co., 63 Mo. 421; Contra, Edelman v. St. L. T. 
Co., 3 Mo. App. 503. 

40 Maleck v. Tower Grove, etc., R. Co., 57 Mo. 
17. 
41 Perkins v. M. K. & T. R. Co., 55 Mo. 201. q 

42 McLaughlin v. Pryor, 4 Man. &G. 48; Coomes v. 
Houghton, 102 Mass. 211; Thayer v. Boston, 19 Pick. 
511. 

43 Smith v. Loyd, 42 Mich. 6. 

44 Mitchell v. Rockland, 52 Me. 118. 

45 Pearsoll v. Chapin, 44 Pa. St. 9. 

46 Negley v. Lindsay, 67 Pa. St. 228. 





And the learned judge adopts the views of 
Lord Chancellor Hardwicke,*’? that if the 
contract be illegal or usurious no subsequent 
agreement or cenfirmation of the party can 
give it validity. Butif it be merely against 
conscience, then, if the party, being fally in- 
formed as to all the circumstances of it, and 
of the objections to it, voluntarily confirms it 
he thereby bars himself of that relief which he 
might otherwise have had in equity and that 
without any new consideration. The correct 
rule is intelligeatly and briefly stated in Shis- 
ler v. Vandike:** ‘*Waere the fraud is of 
such a character as to involve a crime the 
ratification of the act from which it springs 
is opposed to public policy, and hence can 
not be permitted; but where the tranaction 
is contrary only to good faith and fair deal- 
ing, where it effects individual interests and 
nothing else, ratification is allowable.’’ 
Hence the crime of forgery can not be rati- 
fied.*® But reason is in the minority upon 
the proposition and the weight of the cases is 
in favor of the ‘‘ratification,’”’ or ‘‘adeption’’ 
of forgery.°° Toe terms quoted are im- 
properly used in the cases and though cor- 
rectly decided, they admitted more reasonably 
of the doctrine of estoppel and on the latter 
principle the facts showed the parties were 
bound by their forged signatures. 
W. A. Atperson. ~ 
Kaasas City, Mo. : 


47 Chesterfield v. Janssen, 2 Ves. 125; 1 Atk. 354. 

4892 Pa. St. 447. 

49I1. Brook v. Hook L. R. 6 Ex. 89; McHugh v. 
Schuylkill County, 67 Pa. St. 391. Wie 

50 Wellington v. Jackson, 121 Mass. 157; Forsyth v. 
Day, 45 Me. 176; Livings v. Witer, 32 Ill. 387; How- 
ard v. Duncan, 3 Lans. 174; Union Bank v. Mott, 33 
Cona. 95; Uaion Bink v. Middlebrook, 33 Coan. 95; 
Fitzpatrick v. School Commissioner, 7 Humph. 224. 
As to confirm stiou of contracts mide on Sualay, sae 
Gwian v. Sim3s, 61 Mo. 339; Wilson v. Milligan. 75 
Mo. 41; Butler v. Lee, 4 Ala. 835; Smith v. Case, 2” 
Oreg. 199; Perkins v. Jones, 26 [ad. 499; Day v. Me- 
Allister, 16 Gray, 433; Adams v. Gay, 19 Vt. 253; Boo- 
ley v. McAllister, 13 Ind. 565; Ray v. Catlett, 12 B. 
Mon. 532; Greenburg v. Wilkins. 9 Abb. Pr. 205; Pope 
v. Lion, 50 M2. 83; Goss v. Whitney, 27 Vt. 272; 
Reeves v. Butcher, 3L N. J. 224; VanaHiven v. [rish, 
3 McCrary C. Ct. 440; Winfield v. Dodge, 45 Mich. 
355; Gilbert v. Vachon, 69 [ad. 372; Parker v. Pitts, 
73 Ind. 597; Catlett v. Sme2etser Meth. E. Ch. 62 Ind. 
365; Heller v. Crawford, 37 Ind. 279; Harrison v. 
Colton, 31 Ia. 16; Bradley v. Raa, 103 Mass. 133. It 
has been held that the act of a public agent can be 
ratified only by the people, the principal; School 
Dist tna Ins. Co. 62 Me. 320. 
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IMPLIED PROMISES. 





Il. 


Sec. 1. Three General Propositions Stated. 

Sec. 2. Proposition 1: That a Contract will not be 
Implied Contrary tothe Real Understanding of the 
Parties. 

Sec. 3. Proposition 2: That a Moral Obligation will 
not of itself Support an Implied Promise. 

Sec. 4. Proposition 8: That a request is necessary 
to raise an Implied Promlse. 


Sec. 8. Proposition 2: That a Moral Obli- 
gation will not of itself support an Implied 
Promise.—It must occur to the philosophical 
mind that, in any correct system of laws, no 
substantial distinction should exist be- 
tween moral and legal obligations, but that, 
whatever a man is bound in conscience, or ac- 
cording to good morals or good usage, to do 
for the reparation of another, the law ought 
to compel him to do at the suit of that other. 
It is, perhaps, the greatest reproach upon the 
common law, which was made by our ances- 
tors when they were barbarians, that it ex- 
hibits in many instances a wide divergence 
between legal and moral obligations. It 
travelled in narrow and unbending grooves; 
its rigid technicality expelled conscience from 
the administration of justice, and created the 
necessity for another court and a supple- 
mentary system of jurisprudence, which 
should find the means to compel the doing of 
right, where the common law sanctioned or 
permitted the doing of wrong. The doctrine 
that a moral obligation is not of itself suffi- 
cient to raise an implied promise, is laid down 
again and again in books of the common law. 
I recall but one case where it has been dis- 
tinctly denied. A master drove his female 
slave from his house, half naked, shockingly 
beaten, and having an iron weighing fifteen 
pounds attached to her foot. The plaintiff, 
from motives of humanity, took the slave to 
his house, clothed, fed, cared for and cured 
her, against the protests of the master, who 
declared that he would not pay the plaintiff 
for his services, but would sue him for har- 
boring his slave. Nevertheless, the plaintiff 
sued the master in assumpsit and 
recovered the value of his services, on the 
ground that the moral obligation of the mas- 
ter to provide for his slave was sufficient to 
raise an implied promise to indemnify the 
plaintiff, although contrary to his express 





declarations.1 This was a nisi prius decis- 
ion, and not of high authority. It undoubi- 
edly reached the right result, but gave an er- 
roneous reason for it. The true reason was, 
that a master is bound to furnish necessaries 
for his slave, just as a father is for his child, or 
a master for his apprentice ; that this obliga- 
tion is not only a moral but a legal obligation, 
and that it is the legal obligation 
which raises the promise and not merely the 
moral obligation. These suggestions, per- 
haps, conduct us to the true rule; it is, that a 
moral obligation is not a sufficient ground in 
law for implying a promise, except in 
those cases where the legal obligation moves 
forward to the line of the moral obligation 
and concurs with it. The rule then is, that a 
moral obligation which is not a legal obliga- 
tion is not sufficient to support an implied 
promise. This rule is necessarily and uni- 
versally true, for the reason that an implied 
promise is nothing more nor less than a legal 
obligation, and therefore the moral obligation 
which will raise such a promise must neces- 
sarily also be a legal obligation. 

A son is under the strongest moral obliga- 
tion to support his infirm and indigent par- 
ents, but as he is under no legal obligation to 
do so, the law will not raise a promise on his 
part to do so.? So, a father may be under the 
strongest moral obligation to support his 
adult indigent child, but clearly a promise to 
do so will not be implied ; because this moral 
obligation has been held not sufficient to sup- 
port an express promise to pay expenses pre- 
viously incurred on behalf of such a child.® 

So, parish officers may be under a moral 
obligation to support their indigent poor who 
happen to fall sick or receive wounds while 
temporarily sojourning in another parish. 


1 Fairchild v. Bell, 2 Brev. 129; s. c. 27 Am. Dec. 
702 


2 Edwards v. Davis, 16 Johns, 281. A son being un- 
der no legal obligation to pay debts contracted by his 
indigent father for the latter’s necessary support, his 
written promise to pay such debts is without consid- 
eration, and therefore ineapable of being enforced in 
law. Cook v. Bradley, 7 Conn. 7;s.c. 18 Am. Dec. 
79. 

8 Thus, a son who was of full age and had ceased to 
be a member of his father’s family, was suddenly 
taken sick among strangers, and, being poor and in 
distress, was relieved by the plaintiff. Afterwards the 
father wrote to the plaintiff promising to pay him the 
expenses incurred. It was held that this promise 
would not sustain an action. Millsv. Wyman, 3 Pick 
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But they are under no legal obligation to do 
so; and if such a pauper receives assistance 
from such other parish, no action can be 
sustained against the officers of the former 
parish for reimbursement.* 

Sec. 4. Proposition 3: That a Request is 
Necessary to Raisean Implied Promise.—As 
a general rule, aman can not. make another 
man his debtor, without the consent of that 
other before or after the fact. If, therefore, 
one gratuitously or officiously do something 
which he may regard as beneficial to another, 
the law will not imply a promise on the part 
of that other to pay for it;5 unless, having 
power either to keep or reject the benefit con- 
ferred, he elects to keep it; in which case he 
may be held liable to pay for it, on a princi- 
ple somewhat similar to that upon which a 
party is often held to have ratified an unau- 
thorized act done professedly on his be- 


half. The general rule is said to be that 
@ request is necessary to raise an im- 
plied promise. It has been so held 


where the plaintiff rendered services nec- 
essary to save the defendant’s property 
from destruction by fire ;7 where the plaintiff, 
a physician, administered medicine to the de- 
fendant’s slave, in a case not of pressing ne- 
cessity ;° where the parish officer furnished 
surgical assistance to the defendant’s servant 
who had sustained an accident;? where the 
plaintiff and defendant were tenants in com- 
mon of a building, and the plaintiff made re- 
pairs, but not at the request of the defend- 
ant ;1° where the plaintiff without the request 
of the defendant, repaired a well and pump 


4 Atkins v. Banwell, 2 East. 505; Wennall v. Ad- 
ney, 3 Bos. & P. 247 (overruling Simmons v. Wilmott, 
8 Esp. 91 and Scarman v. Castell, 1 Esp. 270.) 

5 Watkins v. Trustees, 41 Mo. 303; Bailey v. Gibbs, 
9 Mo. 45; Jones v. Wilson, 3 Johns. 434; Beach.v. Van- 
denburg, 10 Johns. 861; Stokes v. Lewis, 1 T. R. 20; 
Child v. Morley, 8 T. R. 613; Winsor v. Savage, 8 T. 
R. 290; Lewis v. Lewis, 8Strobh. L. 530. 

6 Bartholomew v. Jackson, 20 Johns. 28; Dunbar v. 
Williams, 10 Johns. 249; Renssalaer Glass Factory v. 
Reid, 5 Cow. 587, 602, per Colden, Senator; bid 620, 
per Spencer, Senator; Wennall v. Adney, 3 Bos, & P. 
247; Atkins v. Banwell, 2 East. 505; Newby v. Wilt- 
shire, 2 Esp. 739; Brooks v. Read, 13 Johns. 380; Ev- 
erts v. Adams. 12 Johns. 352. 
wa? Bartholomew v. Jackson, 20 Johns. 28. 

8 Dunbar v. Williams, 10 Johns. 249, 

» Newby v. Wiltshire, 2 Esp. 739. 

10 Mumford v. Brown, 6 Cow. 475. A tenant in 
eommon at common law, may compel his co-tenant to 
join him in making repairs, by writ de raparatione 
facienda, which remedy probably still survives in some 
form. 





situated on the land of the defendant, which 
the plaintiff claimed the privilege of using ;4 
where the plaintiff owning the upper, and the 
defendant the lower floor of a house, re- 
paired the roof, after requesting the de- 
fendant to join him in it, which the latter 
refused todo;!* where the overseers of the 
poor of one town assisted a pauper belonging 
to another town, he being so sick that he 
could not be removed to such. other town ;!* 
where a physician furnished medicine to a 
pauper, but not at the request “of the over- 
seers of the poor, and then sued them for 
payment ;!* where the plaintiff rendered par- 
ticular services as a mere kindness to the de- 
fendant, without any expectation of being 
paid therefor.45 But where the plaintiff ren- 
dered services to the defendants, intending 
that they should be gratuitous,!* or relying 
upon the generosity of the latter for compen- 
sation ;17 or rendered services in the mere ex- 
pectation of being compensated by a legacy, 
it was held that he could not recover com- 
pensation for them.?® 


1! Doane v. Badger, 12 Mass. 65. 

12 Loring v. Bacon, 4 Mass. 575. 

13 Brooks v. Read, 13 Johns. 380; Wennall v. Adney, 
8 Bos. & P. 247, (overruling Simmons v. Wilmott, 3 
Esp. 91, and Scarman v. Castell, 1 Esp. 270); Atkins 
v. Banwell, 2 East. 505; compare Wing v. Mill, 1 
Barn. & Ald. 104. 

14 Everts v. Adams, 12 Johns. 352. But where a 
person has, at the request of overseeran of the poor, 
and on his promise that he would see him paid, board- 
ed a pauper, he may maintain assumpsit therefor 
against the overseer, although no order had been made 
for the relief of the pauper. King v. Butler, 15 
Johns. 281. Compare Palmer vy. Vandenburg, 3 
Wend. 193; Fox v. Drake, 8 Cow. 191; Menklaer v. 
Rochfeller, 6 Cow. 276; Gourley v. Allen, 5 Cow. 644; 
Fiower y. Allen, Id. 654; Olney v. Wicker, 18 Johns. 
122. 

15 James v. O’ Driscoll, 2 Bay, 101; s. c. 1 Am. Dee. 
632. 

16Gore v.Summersoll, 5 Monr. 513; Whaley v. 
Peak, 49 Mo. 80; Asbury v. Flesher, 11 Mo. 610. 

17 Jacob v. Ursuline Nuns, 2 Mart. 269; s. c. 5 Am. 
Dec. 730. 

18 Little v. Dawson, 4 Dall. 111; Osborne v. Govern- 
orsof Guy’s Hospital, 2 Stra. 728; Le Sage v. Couss- 
maker, 1 Esp. 187; Plume v. Plume, 7 Ves. 258; Lee 
v. Lee, 6 Gill. & J. 316. Compare Patterson v. Pat- 
terson, 3 Johns. 379; Gray v. James, 4 Desson. 185; 
Roberts v. Swift, 1 Yeates, 209. But if, in sucha 
case, both parties really intended that the services 
should be compensated in some way, an action upon 
a quantum meruit pro opere et labore will lie; and 
whether or not they so intended is a qnestion of fact 
for a jury or other trier of facts. Osborne v. Govern- 
ors of Guy’s Hospital, 2 Stra, 728; Jacobson v. Le- 
Grange. 3 Johns. 199; Le Sage v. Coussmaker, 8 Esp. 
187; Higginson v. Fabre, 3 Dessau. 88, 91; Shakspeare 
v. Markham, 10 Hun. 322, 326; s. c. in Court of Ap- 
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A request being necessary to the existence 
of an iaplied promise, it follows that in 
counting upon such a promise, the pleader 
must allege a request,!® or, at least, it must 
appear that the party promising was under a 
legal chligation ts do the act bhimeelf, or to 
procure it to be done.*° And here egain, we 
find ground for the conclusion thatthis rule 
that a request is necessary to support an im- 
plied prcmise is not of universal application ; 
for we find that, under certain states of fact, 
the request itself will be implied.24 This, 
however, is not a presumption of law, but a 
conclusion cf fact to be drawn from the evi- 
dence in particular cases. But, like most 
other facts, it may be proved by circumstan- 
tial evidence ; and the benc ficial nature of the 
services, though not enough when standing 
alone, msy be very important ina chain of 
circumstances tending to establish such a 
conclusion.2? 

Sec. 5. Conclusion.—It may be added to 
the foregoirg that the law will never imply a 
promise contrary to the manifest justice of 
the case.** Indeed, this whole doctrine of 
Implied Promises spy ears to have been origi- 
nally a fiction of law devised for the purpose 
of reaching substantial justice. The law in 
its development has passed through the sage 
of fiction, and it is submitted that it is time 
to call this doctrine by another name. There 
can be no such thing ss an implied promise. 
The very term involves acontradiction. The 
particular promise either was made by the 
party sought to be charged, or was not made 
by him. If it was made by him, it is matter 
to be pleeded and proved like any other fact. 


! 


I have shown that the doctrine involves the | 


absurdity of creating a fictitious promise 
where no prcmiee whatever was made, where 


peals, 72N. Y. 406; Robinson v. Raynor, £6 Barb. 131: 
8. C. in Court of Appeals, 28 N. Y. 497; Quackenbush 
v. Eble, 5 Barb. 472; Cempbell v. Campbell, 65 Barb. 
644; Martin v. Wright, 16 Wend. 460; s. c. 28 Am. 
Dec. 468. 

"19 Durnford v. Messiter, 5 Maule & S. 446. 

20 Comstock v. Smith, 7 Jokns. 87; Parker v. Crane, 
6, Wend. 647; Hicks v. Burhans, 10 Jobus. 248; Liv- 
ingston v. Rogers, 1 Caines, 5&3. 

21 See Fairchild v. Bell, 2 Brev. 1£9; s.c. 27 Am. 
Dee. 702. 

22 Eble v. Judson, 24 Wend. $7, 99; Hicks y, Bur- 
Bans, 10 Jobns. 43; Oatfield vy. Warren, 14 Johns. 188; 
1 Saund. Pl. & Ev. 264, n.1.. See also Doty v. Wil- 
son. 14 Johns. 378. 

2% Weir v. Weir, 3 B. Monr. 645; Skeen vy. Johnson, 
55 Mo. 24. _ ~ 








a different promise was made, and where 
there was an entire repudiation of the 
promise which the law created. What, then, 
is the real substance of this doctrine? It is 
not that the law creates a promise where 
none existed, or where a different one existed, 
for that would be impossible and absurd’; 
but it is that the law raises a duty or creates 
an obligation. Ought we not, then, to abolish 
this worn-out nomenclature, and in its stead, 
to speak of the duty or obligation which the 
law creates and enforces in the situations 
named? If the common law should ever be 
codified, and the words ‘‘implied promise‘’ 
or ‘implied assumpsit’’ should be found in 
the code, they would be a monument o 
reproach to its authors. 
Seymour D. THompson. 
St. Louis, Mo. 








ACTION FOR WRONGFUL DEATH—PRE- 
MATURE BIRTH AND DEATH. 





DIETRICH v. NORTHAMPTON 





Supreme Judicial Court of Massachusetts, 
October, 1884. 


Where a child is born when its mother was between 
four and five months in pregnancy, the premature 
birth being the consequences of a miscarriage pro- 
duced by the falling of the mother on a defect ina 
highway, the administrator of the child can not main- 
tain an action for wrongful death under the statutes, 
though the child lived for several minutes. 


Action of tort for the loss of the life of the 
plaintiff's intestate by reason of a defect in a high- 
way in the defendant town. ‘Trial before Knowl- 
ton, J., who ruled that the action could not be 
maintained, and directed a verdict for the de- 
fendant; and the plaintiff alleged exceptions. 

Hill & Wainwright, for the plaintiff; 7. @. 
Spaulding, for the defendant. 

HOLMES. J., delivered the opinion of the court: 

The mother of the deceased slipped upon a de- 
fect in a bighway of the defemdant town, fell and 
has had a verdict for her damages. At the time, 
she was between four and five months advanced 
in pregnancy, the fall brought on a miscarriage, 
and the child, although not directly injured, un- 
less by a communication of the shock to the 
mother, was too little advanced in fcetal life to sur- 
vive its premature birth. There was testimony, 
however, based upon observing motion in its 
limbs, that it did live for ten or fifteen minutes. 
Administration was taken out, and the adminis- 
trator brought this action upen the Pub. Stats., e. 
52, sec. 17, for the further benefit of the mother in 
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part or in whole, as next of kin. The court below 
ruled that the action could not be maintained; 
and we are of opinion that the ruling was correct. 

The plaintiff founds his argument mainly on a 
statement by Lord Coke, which seems to have 
been accepted as law in England, to the effect 
that if a women is quick with child, and takes a 
potion, or if aman beats her, and the child is born 
alive and dies of the potion or battery, this is 
murder. 3 Inst. 50; 1 Hawk. P. C. 31, sec. 16; 1 
Bl. Com. 129,130; 41b.198; Beak v. Beak, 1P. 
Wms. 244; Burdet v. Hopegood, Ib. 486; Rex v. 
Senior, 1 Mood. C. C. 346; Rex v. West, 2 C. & 
K. 784; 2 Cox, C. C. 500. We shall not consider 
how far Lord Coke’s authority should be followed 
in this Commonwealth, if the matter were left to 
the common law, beyond observing that it was 
opposed to the case in 3 Ass. pl. 2; s. c., Y. B.1 
Ed. LIT, 23 pl. 18, which seems not to have been 
doubted by Fitzherbert or Brooke, and which was 
afterwards cited as law by Lord Hale. Fitz. Abr. 
Endictment, pl. 4; Corone, pl. 146; Bro. Abr. 
Corone, pl. 68; 1 Hale, P. C. 433. For, even if 
Lord Coke’s statement was the law of this Com- 
monwealth, the question would remain whether 
the analogy could be relied on for determining 
the rule of civil liability. Some ancient books 
seem to have allowed the mother an appeal for 
the loss of her child by a trespass upon her person. 
Abbrew Plac. 26 Col. 2 (2 Job. Lincoln n. 2). 
Fleta I. C. 35, Sec. 3. (Mich.) Britton (45 a) 
114. See Abbrew. Plac. 295 (P. 29 Ed. I. Norht. 
not. 43.) Kelham’s Britton 150 n. 14. But no 
case so far as we know, has ever decided 
that; if the infant survived, it could maintain an 
action for injuries received by it while in its 
mother’s womb. Yet that is the text of the 
principle relied on by the plaintiff, who can 
hardly avoid contending that a pretty large field 
of litigation has been left unexplored until the 
present moment. If it should be argued that an 
action could be maintained in the case supposed, 
and that on general principles, an injury trans- 
mitted from the actor to a person through his own 
organic substance or through his mother, before 
he became a person, stands on the same footing 
as an injury transmitted to an existing person 
throngh other intervening substances outside him, 
the argument in this general formis not helped 
but hindered by the analogy drawn from Lord 
Coke’s statement of the criminal law. For, apart 
from the question of remoteness, the argument 
would not be affected by the degree of maturity 
reached by the embryo at the moment of the le- 
sion or wrongful act. Whereas, Lord Coke’s rule 
requires that the woman be quick with child, 
which, as this court has decided, means more than 
pregnant and requires that the child shall have 
reached some degree of quasi independent life at 
the moment of the act. Commonwealth v. Par- 
ker, 9 Met. 263; State v. Cooper, 2 Zabr. 52. For 
the same reason the statutory limitation of 
criminal liability is equally inconsistent with any 
argument drawn from the rule as to devises and 








vouching to warranty which is laid down without 
any such limitation, and which may depend on 
different considerations. Co. Litt. 390a, and 
cases cited, Reeve v. Loring, 1 Salk. 227; Scatter- 
wood v. Edge, Ib. 229; Harper v. Archer, 4 Sm. & 
M. 97. If these general difficulties could be got 
over, and if we should assume, irrespective of 
precedent, that a man might owe a civil duty and 
incur a conditional prospective liability in tort to 
one not yet in being, and, if we should assume 
also that causing an infant to be born premature- 
ly stands on the same footing as a wound or poi- 


son, we should then be confronted by 
the question raised by the defendant, wheth- 
er an infant dying before it was able to 


live separated from its mother could be said to 
have become a person recognized by the law as 
capable of having a locus standi in court, or of 
being represented there by an administrator. 
Marcellis v. Thalbeimer, 2 Paige. 35; Harper v. 
Archer, 4Sm. & M. 99; 4 Kent. Com. 249 n. (b). 
And this question would not be disposed of by 
citing those cases where equity has recognized 
the infant provisionally, while still alive en ventre 
Luttorell’s Case, stated in Hall v. Hall, Prec. Ch. 
50; Waler v. Hodson, 2 Aik. 114—117; see Inns- 
gram v. Parry, 2 Vern. 710, and perhaps not by 
showing that such an infant was within the pro- 
tection of the criminal law. Compare, 2 Savigny 
System dis hintigen Romishen Rechts Beylage ILI. 

But we need not go beyond the Massachusetts 
statute. Pub. Sts. c. 207, sec. 9. The section re- 
ferred to punishes unlawful attempts to procure 
miscarriage, acts which of course have the death 
of the child for their immediate object, and, while 
it greatly’increases the severity of the punishment 
if the woman dies in consequence of the attempt, 
it makes no corresponding distinction if the child 
dies, even after leaving the womb. This statute 
seems to usto destroy the whole foundation of 
the argument drawn from the criminal law, and 
noe other occurs to us which has not been dealt 
with. 

Taking all the foregoing considerations into 
account, and further that, as the unbora child 
was a part of the mother at the time of the injury, 
any damage to it, which was not too remote to be 
recovered for at all, was recoverable by her, we 
think it clear that the statute sued upon does not 
embrace the plaintiff's intestate within its mean- 
ing, and have not found it necessary to consider 
the question of remoteness or the effects of town 
cases which declare that the statute liability of 
towns for defects in highways is more narrowly 
restricted than the common law liability for neg- 
ligence. McDonald v. Snelling, 14 Allen, 290— 
292; Boston & Albany R. Co. v. Stanley, 107 
Mass. 568—578; see also Jenks v. Wallranhan, II 
Gray, 142; Bemis v. Carlington, 114 Mass. 507— 
509. 

Exceptions overruled. 
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MUNICIPAL CORPORATION —- LIABILITY 
FOR SEIZURE OF LAND FOR PEST- 
HOUSE. 





DOOLEY v. KANSAS CITY. 


Supreme Court of Missouri, Nov. 17, 1884. 


A city which is authorized to purchase land outside 
of its limits for the erection of pest-houses is liable in 
trespass for the act of its agents in seizing in a time of 
danger, without warrant of law, land of a citizen, for 
the the use of a pest camp which is supported by the 
City Council, with knowledge of such seizure. 


HEnry, J., delivered the opinion of the court: 

By this suit, plaintiff seeks to recover damages 
from defendant, for a trespass upon a tract of 
land owned by him, without the limits of the 
city. 

In the spring and summer of 1881, the small- 
pox was prevailing in the city of Kansas, which 
had no pest-house, and the patients were sent out 
in charge of the city police and city physician 
and placed in tents by the road side, in the river 
bottom, east of the city. 

The neighbors there compelled the removal of 
the camp by violence, and the physician and po- 
lice finally took possession of plaintiffs’ premises 
where they remained from June until the last of 
August under control of the officers constituting 
the city board of health. The expenses of this 
camp were paid by the city under ordinances au- 
thorizing it. 

Plaintiff obtained a judgment from which the 
city has appealed. The principal question for 
consideration is whether the city is liable on the 
above facts. 

It is contended by her counsel in an ingenious 
argument that the city was not authorized to ac- 
quire property for use as a pest house, except by 
purchase, and that the occupancy of plaintiff’s 
premises was ultra vires, and therefore the city 
cannot be held liable for the trespass. 

The argument is more specious than sound. 

If the city be held liable for no act which it is not 
authorized to perform, then, since no city charter 
authorizes it to perpetrate a wrong, no town or 
city can ever be held liable for a tort authorized 
by it. To the contrary are Hunt v. Boonville, 65 
Mo. 620; Thompson v. Boonville, 61 Mo. 233, and 
Soulard v. St. Louis, 36 Mo. 540. 

In the latter case, the city of St. Louis proceded 
to appropriate private property, for street pur- 
poses without observing the mode prescribed by 
its charter for acquiring it. 

It was held to have been done ‘‘without author- 
ity of law; it was wrongful and amounted toa tres- 
pass; and the following was announced as the law 
on the subject : 

**A corporation is civilly responsible for dama- 
ges occasioned by an act, as a trespass, or tort, 
done by its command by its agents, in relation to 
a matter within the scope for which it was incor- 
porated.” 





The city of Kansas by its charter is authorized 
‘to purchase and hold property, real or personal, 
beyond the limits of the city, to be used for the 
erection of pest-houses for the reception of per- 
sons afflicted with contagious or other loathsome 
diseases.”’ 

Instead of purchasing property for that pur- 
pose, she proceeded to seize the property in ques- 
tion, just as the city of St. Louis, took possession 
of the property of a citizen for street purposes, 
without regard to the prescribed formalities for 
its acquisition. The city of St. Louis was held 
liable as a trespasser. Soulard v. The City, 
supra. 

We are unable to perceive a distinction, in prin- 
ciple, between an unlawful seizure, under the 
power of condemnation and such a siezure under 
a power of purchase. 

They are but different modes of acquisition. 

The property taken by the city of Kansas was 
for a purpose sanctioned by its charter, and every- 
thing was done in accordance with the charter 
and ordinances, except the acquisition of the land. 
It was a case of emergency, admitting of no de- 
lay. A pest-house was an immediate necessity. 
The entire population of a great city was con- 
cerned in preventing the spread of a contagious 
disease, and the action of the city, in occupying 
plaintiff’s premises was within the scope of one of 
the purposes for which the city was incorporated, 
although the premises were not acquired in the 
manner prescribed by its charter. 

It is impossible to distinguish this case from the 
previous adjudications of this court, holding 
cities liable for torts, authorized by it. Counsel 
we think, misconceive the case of Rouland v. The 
City of Gallatin, 75 Mo. 134. 

There the street commissioner of the city of 
Gallatin, without any authority, except the verbal 
direction of the mayor, entered upon plaintiff’s 
land, and dug a ditch for the purpose of construct- 
ing a high way over it, and this court held the 
city not liable. 

¢ Certain remarks found in the opinion delivered 
applicable alone to that case, are regarded by ap- 
pellant’s counsel as having, overruled the cases 
above cited; although, two of them, Hunt v. 
Boonville and Thompson v. Boonville, are ap- 
provingly cited in the opinion; and the opinion 
delivered in Hunt v. Boonville was written by the 
same judge who delivered the opinion in Rouland 
v. City of Gallatin. It is contended that proof of 
notice to the common council, that the trespass 
complained of had been committed is altogether 
lacking. 

The following instruction given by the court, 
predicated upon evidence adduced, we think fair- 
ly and clearly declared the law on that subject: 

If the jury believe, from the evidenee, that the 
property of plaintiff, described in the petition, 
was taken possession of and used from the 17th 
day of June, 188], to about the middle of August 
following, as a camp for the keeping and treat- 
ment of persons sick with the small-pox by per 
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sons in charge of such patients by the city physi- 
cian of the city of Kansas, and that such occupa- 
tion of such premises was immediately thereafter 
known to the city physician, the mayor and other 
members of the Board of Health, and not disap- 
proved of by them, and that the city of Kansas, 
by its council and other financial officers, knowing 
of the existence of such small-pox camp under a 
pretence of authority from said city, although 
they may not have known the precise location of 
said camp, appropriated the money of the city to 
pay all the expense of attendance upon patients at 
said camp upon plaintiff’s said premises, and of 
supplying the same with provisions and other 
necessaries, then the jury will find their verdict 
for the plaintiff. 

Numerous other questions are raised in briefs of 
counsel, which we have not deemed it neeessary 
to discuss in this opinion. We have given them 
attention, and are satisfied that the court commit- 
ted no material error in the trial of the cause, and 
the judgment is affirmed. All concur. 





RAILROAD—DAMAGES—REMOTE INJURY. 





JACKSON v. N. C. & ST. L. R. CO. 





Supreme Court of Tennessee, Fall Term, 1884. 


Damages sustained in driving a cart across the track 
at a dangerous place, by the driver being thrown,from 
the cart by its toppling motion, are not the proximate 
result of an obstruction by the railroad company of 
the public crossing by a standing train of ears for 
which an action will lie agaiast the company. 


CooPER, J., delivered the opinion of the court: 

The action is brought to recover damages for 
injuries to the plaintiff's husband, resulting in his 
death. The declaration avers that defendant’s 
branch road passes through the town of Victoria, 
having a depot on its south side for the accommo- 
dation of passengers and the receipt of baggage 
and freight; that the business part of the town 
and the residence of plaintiff’s husband were on 
the north side of the railroad: that there was only 
one public crossing or way over the railroad for 
reaching the depot from the north side, which 
was provided by the defendant for the public to 
travel over; that on the evening before the injury 
to the plaintiff’s husband. resulting in his death, 
the defendant left a train of cars standing on the 
track across this way, and although notified that 
evening by the deceased that he wished to cross 
the road the next morning, failed to remove the 
same; that on the next morning the plaintiff’s 
husband drove his cart, in which was the trunk of 
a traveler intending to take passage on defend- 
ant’s train that morning, along the public way 
across the railroad to carry the trunk to the depot; 
that by reason of the obstruction of the way by 
defendant’s standing train, plaintiff's husband 
was compelled, in order to reach the depot with 











his cart, to cross the railroad track where no 
crossing was made or provided by the company, 
and where the track was about twelve inches high 
from the ground to tha top of the rail, and while 
so crossing he was, by the jostling and toppling 
of the cart, thrown under the wheels of the cart, 
receiving injuries of which he died. 

The question raised by the demurrer is whether 
the obstruction by the defendant of the cross-way, 
which is charged to have been wilfully, carelessly, 
wrongfully, unlawfully and negligently done, 
was the proximate cause of the injury to plaint- 
iff’s husband, so as to render the defendant liable 
in damages therefor. 

The right of the public to the highway crossing 
for the purpose of travel, is so far paramount to 
the right and convenience of the company for any 
other purpose than that of transit by its running 
trains, that the obstruction as stated by the dec- 
laration, was clearly negligent and unlawful. 
State v. Monis, etc. R. Co., 25 N. J. L. R. 437. 
The defendant was therefore liable in damages to 
any person having a right to cross its track at that 
point, who was prevented from so doing by the 
obstruction. And the only question is, whether 
the injury sued for was so far a proximate re- 
sult of the obstraction as to render the defendant 
liable therefor because of the obstruction. The 
declaration does not aver or state any fact of neg- 
ligence or wrong on the part of defendant con- 
necting it with the injury, except the creation of 
the obstruction to the public way by the standing 
train of cars. 

A long series of judicial decisions has defined 
proximate or immediate and direct damages, 
to be the ordinary and natural results of the nezli- 
gence such as are usual, and might therefore, have 
been ex pected; and this includes in the category of 
remote damages, such as are the result of an acci- 
dental or unusual combinatioa of circumstances, 
which would not be reasonably anticipated, and 
over which the negligent party has no control. 2 
Thomp. on Neg. p. 1083, citing the authorities. A 
proximate cause is therefore a probable cause. A 
wrong-doer, in other words, is answerable for all 
the ordinary and natural consequences of his 
wrong, but no further. Tae difficulty is in apply- 
ing the general rule to the facts of a particular 
case. : 

It is very clear that a railroad company would 
not be liable for aninjury to a person who under- 
took to drive a cart across its track at aay other 
place than a regular crossing and was thrown 
from the cart by its jolting over the rails. 
The track is the property of the railroad company 
not intended to be crossed by other vehicles 
except at the ways provided for the purpose, and 
a third person, who undertook to pass it else- 
where, would be a mere trespasser. Such a per- 
son would act at his peril, the company being in 
no way responsible for any accident resulting 
from the attempt. Theonly possible ground to 
take this case out of the general rule is, that the 
wrongfnl obstrnction of jthe highway, justified 
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the plaintiffs husband in adopting an unlawful 
and dangerous route to reach the depot, and 
make the defendant liable for the consequences. 
And this is the argument of counsel: that the 
trader has the right to reach his destination and 
adopt the best mode which seems open to him, 
the question whether he was justified in so doing 
being one for the jury. 

But it is difficult to see how, because one party 
has done an unlawful act, the other party can be 
justified in doing an equally unlawful act at the 
risk of the former. And the authorities are all in 
conflict with the contention. It seems to be well 
settled, that, if a traveler is compelled to leave 
the highway, by reason of a defect therein, ren- 
dering it impassable, and while so off the high- 
way and attempting with due care to pass the ob- 
stacle, receives an injury, he can not recover 
damages of the town, although he could have 
done so, if the injury had happened to him on the 
highway ; for the negligence of the town is to be 
deemed the remote cause of the injury. 2 Thom. 
Neg. 1092. It was so held, when the traveler go- 
ing off the highway to shun an obstruction, not 
otherwise passable, foundered in a pond. Tisdale v, 
Norton, 8 Mete. 388. Andso, when a bridge hav- 
been washed away and not rebuilt, the traveler 
attempted to cross at a ford not in the dedicated 
highway, the river being swollen. Hyde v. Ja- 
maica, 27 Vt. 443, 458. The mere fact that a 
bridge is impassable will not justify the traveler 
in attempting to ford the stream, under circum- 
stances of danger. Damages accruing from this 
source are not the proximate conseqnences of a 
failure to keep the bridge in repair. Day v. 
Crossman, 1 Hun. 570, N. Y. s. Cc. 122; Jackson 
v. Green County, 76 N. C. 282; Farnum v. Con- 
cord, 1 N. H. 392. 

The judgment of the Circuit Court sustaining 
the demurrer to the declaration is therefore af- 
firmed, and the action dismissed. 





BANKER’S DRAFT INSOLVENCY OF 
OF DRAWER—RIGHT TO PAY- 
MENT IN FULL. 





GRAMMEL v. CARMER,. 





Supreme Court of Michigan Nov. 19, 1884. 


A banker’s draft, drawn and payable within the 
country, is not in legal effect a check, and where, be- 
fore presentation to the bank on which it is drawn, 
that has funds to meet its payment, the drawer fails 
and payment is refused on that accouut by the drawee,. 
and the funds paid over to the receiver of the drawer, 
the payee is not entitled to payment in full out of 
such funds, but must prorate with the other credi- 
tors. 


Appeal from Ingham. 

Olds & Robson, for petitioner; Chas. F. Ham- 
mond. and Cahill,, Ostrander & Baird, for appel- 
lant.J 


| for the benefit of all his creditors. 





Cootry, C.J. The facts in this case are the 
following: On May 15, 1883, Eugene Angell was 
doing business as a private banker in Lansing, 
Michigan. His New York correspondent was the 
Chase National Bank. On the day named, Gram- 
mel, the petitioner in this case, purchasedof An- 
gell two small drafts on the Chase National Bank, 
amounting, together, to $174.50.and paid for them. 
They were ordinary banker’s drafts, payable at 
sight. Angell at this time was insolvent, though 
it was not publicly known, aud two days thereaf- 
ter he made a genera) assignment of his property 
Arthur N, 
Hart was named assignee. Two days subsequent 
to the assignment the drafts of petitioner were 
presented to the Chase National Bank for pay- 
ment, and payment refused upon the ground that 
the assignee had notified the bank to pay no 
drafts. The bank had moneys belonging to An- 
gell,at the date of the drafts, more than sufficient 
for their payment, and continued to have until 
the time of presentation. Hart, the assignee, 
failed to give bond as such, and under the statute 
the respondent, Carmer, was appointed receiver, 
to execute the trust in his stead. The Chase Na- 
tional Bank then paid over to the receiver the 
balance which was due to Angell when he as- 
signed. On this state of facts the petitioner 
claimed to be entitled to payment of his drafts in 
full from the amount paid over to the receiver by 
Chase National Bank, and he petitioned the cir- 
cuit court for an order directing such payment to 
be made. The receiver contested his right, in- 
sisting that he must receive proportionate pay- 
ment with other creditors; but the circuit court 
made the order prayed for. The receiver .ap- 
peals. 

It is contended on the part of petitioner that a 
banker’s sight-draft is in legal effect a check, and 


that if there are in the hands of the drawee funds * 


for its payment the payee is absolutely entitled to 
payment from such funds, and can not be de- 
prived of this right by any action of the drawer 
or of the assignee or receiver of the drawer who 
would stand in his shoes. It is further contended 
that the holder of the draft may bring suit against 
the drawee for the amount if the latter refuses to 
make payment, and that, in effect, he has a 
lien upon the fund, and may follow it into the re- 
ceiver’s hands if it is paid over to him. And 
several cases are cited in support of these posi- 
tions. The doctrine that a banker’s draft, drawn 
and payable within the country, is in legal effect 
a check, is held by a divided court in Roberts v. 
Corbin, 26 Iowa, 315, in which case it was also 
held that the holder of a bank check drawn 
against funds sufficient for its payment may main- 
tain suit for the amount against the bank if pay- 
ment is refused. The case of Munn v. Birch, 25 
Ill. 35, is relied upon as authority. An examina- 
tion of the facts in that case will show 
very clearly that the question sup- 
posed to have been decided by it did 
not arise; at all,',for the check which was in 
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question had actually been received by the bank 
on which it was drawn, and actually charged up 
to him on his pass-book. The court went beyond 
the case, and expressed an unrecessary opinion, 
which, in Chicago Ete. Co. v. Stanford, 28 Il. 
168, and Union Bank v. Oceana Bank, 80 Il. 212, 
has been followed as authorities. See, also, Fo- 
garties v. State Bank, 12 Rich. 518; Lester v. Giv- 
en, 8 Bnsh. 357. But the great weight of judicial 
authority is unquestionably to the contrary of 
this. 

In Bank of Republic v. Millard, 10 Wall. 152, 
156, Davis, J., speaking for the court, says: ‘It 
is no longer an open question in this court since 
decision in the cases of the Marine Bank v. Ful- 
ton Bank, 2 Wall. 252, and of Thompson v. Riggs, 
5 Wall. 663, that the relation of banker and cus- 
tomer in their pecuniary dealings is that of debtor 
and creditor.”” He adds that on principle there 
can be no foundation for an action on the part of 
the holder of a check against the bank, unless 
there is privity of contract between him and the 
bank. ‘*Howcan there be such a privity when 
the bank owes no duty and is under no obligation 
to the holder? The holder takes a check on the 
credit of the drawer, in the belief that he has 
funds to meet it; but in no sense can the bank be 
said to be connected with the transaction.”’ See, 
also, First Nat. Bank v. Whitman, 94 U.S. 343. 
Many cases might be cited to the same effect if it 
were needful, but we think the case of Perley v. 
County of Muskegon, 32 Mich. 132, recognizes 
the same principle. 

This case, however, is not the case of a check, 
but of bills of exchange. The bills were drawn 
‘py banker upon banker, it is true, and against 
deposits made to meet them; and it might 
be difficult to say why any distinction 
should be taken between checks and such drafts 
as to the rules which should govern the rights of 
‘tthe parties. We have no occasion in this case to 
consider whether a distinction exists, because we 
think it clear that if it could be held, as some 
courts do hold, that the payee of a check drawn 
against actual deposits may sue the banker who 
refuses to pay it, it would be impossible to so hold 
in the case of a draft without disregarding long- 
settled rules. The case of Williams v. Everett, 14 
East, 582, 597; Yates v. Bell, 3 Barn. & Ald. 643; 
Hopkinson v. Forster, L. R. 19 Eq. 74; and Citi- 
zen’s Bank v. First Nat. Bank, L. R. 6 H. L. 352; 
s. Cc. 7 Moak, 56, are sufficient to show that the 
law in England is that the drawee of a bill of ex- 
change is liable on it only after he has become ac- 
ceptor. The same rule is recognized in Man- 
deville v. Welch, 5 Wheat. 277, 283, and Bank 
of Republic v. Millard, already cited. 

In Gibson v. Cooke, 20 Pick. 15, it appeared 
that a party had drawn a bill which was dishon- 
ored for want of funds. Afterwards the drawer 
remitted funds expressly to meet that and another 
small bill which had previously been drawn. 
The drawee paid the small bill, but refused to pay 
the other. | Itjwas heldjthat the payee could no 





maintain an ac.ion against the drawee for the 
amount, there being no privity of contract be- 
tween them. If any case could be conceived 
whose facts would support such an action, this 
must be such a case, for here the funds were 
remitted for the express purpose of paying the 
bill sued upon. To the same effect are Bullard v. 
Randall, 1 Gray, 605; Hopkins v. Beebe, 26 Pa. 
St. 85; Jermyn v. Moffitt, 75 Pa. St. 399; Gibson 
v. Finley, 4 Md. Ch. 75; Poydras v. Delamare, 13 
La. 98; Harris v. Clark. 3 N. Y. 118; Cowperth- 
waite v. Sheffield, 3 N. Y. 243; Winter v. Drury, 5 
N. Y. 525; Noe v. Christie, 51 N. Y. 273; Duncan 
v. Berlin, 60 N. Y. 151; Tyler v. Gould. 48 N. Y. 
682; Risley v. Phenix Bank, 83 N. Y. 318; Bank 
of Commerce v. Russell, 2 Dill. 215; Bank of 
Commerce v. Bogg, 44 Mo. 13; Weinsteck v. Bell- 
wood, 12 Bush, 139; Cadwell v. Merchants’ Bank, 
U. C. 26 C. P. 294. 

The reason for these decisions is found in the 
fundamental rules governing this class of paper. 
The drawer, by drawing and delivering the 
paper to the payee, agrees that if duly pre- 
sented it shall be accepted and paid by the drawee, 
and that in default thereof he will, if duly noti- 
fied of the dishonor, pay it hlmself. The drawee 
enters into no contract relations with the payee 
in respect to it untilit is presented to him, nor 
then unless he does so by acceptance. If he ac- 
cepts, he undertakes to pay according to the 
terms of the bill or of the acceptance; but up to 
the timevof that act the payee looks exclusively to 
the drawer for his protection. If the drawee re- 
fuses to accept when he has funds for the 
purpose, he becomes liable to the drawer for 
the wrong done to his credit. Marzetti v. 
Williams, 1 Barn. & Adol. 415; Rollin v. Stew- 
ard, 11C. B. 595. Butthe payee can maintain 
no such action, for the plain reason that until ac- 
ceptance the drawee owes to the payee no legal 
duty whatever. An action at law must be 
grounded on some failure in the performance of 
legal duty. 

It is said a draft should be considered an as- 
signment of so much money in the payee’s hands. 
If this were so, then drafts would operate as as- 
signments inthe order in which they were given, 
and should be paid in that order. But to so hold 
wonld be to introduce a new and vicious rule into 
the law of commercial paper. The well-under- 
stood rule—and, we may add, the convenient rule 
—now is that the drawee, when the draft is pre- 
sented, should pay it if he has funds, and is not 
concerned with the question whether drafts of 
prior issue do not remain unpaid. But if a draft 
operates as an assignment, then either he would 
pay at his peril, or the payee receiving payment 
would be liable over to the holder of a prior un- 
paid draft for money received to his use. This 
rule would greatly and injuriously affect the val- 
ue of this class of paper for commercial purposes. 
Something has been said in the case about this be- 
ing an equitable proceeding, as if that should 
make a difference in the rules that should be ap- 
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plied to it. Butinno proper sense is this an 
equitable proceeding at all. The receiver is ap- 
pointed by an order made on the chancery side of 
the court, but this merely puts him in the place 
of the assignee who failed to give bond, and in 
order that creditors may enforce through him 
their legal rights. When Angell failed, this pe- 
titioner had certain legal rights in respect to this 
paper, and these rights qualified the rights of all 
other creditors, The failure of Angell, and the 
appointment of this assignee could not increase 
this petitioner’s rights at the expense of other 
creditors. It leaves them as they were, to be en- 
forced by such remedies as shall be appropriate. 
The statute which prescribes this particular rem- 
edy has no purpose to modify rights in any man- 
ner. Butif this were strictly an equitable pro- 
ceeding, it would make no difference. Courts of 
equity have no different rules in respect to the 
rights and obligations of parties to negotiable 
paper to those which are recognized in courts of 
law, but they recognize and enforce the same 
rules, and there would be gross injustice in their 
doing otherwise. Some of the cases above cited 
in support of these views were cases in equity. 

The order of the circuit court is erroneous, and 
should be set aside. 

SHERWOOD, J., dissented. 


NOTE.—SHERWOOD, J., in dissenting, said: ‘*Now, 
what was the true relation of the drawer and holder 
of the draft when the latter received it? Was it that 
of debtor and creditor? I think not. Did the holder 
when he called upon Angell at his bank seek to make 
Angell his debtor? I doubt if Grammel entertained 
such a thought fora moment. He had money to ex- 
change, not to loan; he only wished to exchange his 
money with Angell. Angell had money in New York, 
and Grammel stood before him with his, and he ex- 
changed his for the money in New York, and, as has 
already been said, the drafts were no more than the 
written evidence of the transaction, and a notice to 
the custodian of the fund in New York that so much 
of it as had been exchanged belonged to Grammel,and 
to let him have it when he called for it. Grammel 
could not recall his money, and Angell could do no 
more than he had done to place Grammel in posses- 
sion of the New York funds. Was not the latter equit- 
ably entitled to the moneys he had bought and paid 
for? Werethey not his? As between these parties, 
must it not be said there was an equitable assignment? 
Equity and good conscience, it seems to me, require 
an affirmative answer to these questions. Now, what 
Was the drawee’s position in this case? What were 
the relations he sustained to these parties? The 
drawee was the Chase National Bank of New York, a 
bank of issue, exchange, and deposit. This is not the 
case of an ordinary bill of exchange or draft drawn 
upon an ordipary debtor, who would be bound to ac- 
cept it only in case the whole indebtedness was called 
for, and who had the right to choose who should be 
his creditor. When the New York Bank received 
Angell’s money it simply became the custodian of his 
funds, and when it received them it was upon an ex- 
press or implied contract that it could deliver the 
same to such persons at such time and in such sums 
as Angell might order. Upon receipt of the money 
the bank became a depository for Angell. It was more 
than his debtor ;{itjbecame his,trustees. ,Its only bus- 





iness was to keep the fund safely and deliver it to 
parties when ordered. It could use no discretion in 
the premises, and while the general depositor has been 
very properly held to be the creditor of the receiver of 
the deposit, strictly speaking it could only be consid- 
ered, in the case we are discussing, when the deposi- 
tory refused to accept or pay the drafts of Angell; 
until then the drawee could hold no claim upon the 
drawer.! Ai the time Angell made his assignment the 
drafts had not been presented. Angell had not and 
never did countermand them. They were on the way 
to the drawee when the assignment was made. An- 
gell’s general assignee forbade payment and it was re- 
fused. 

The question now arises what could the general as- 
signee lawfully do? If an equitable assignment and 
transfer to Grammel had been made, it was his duty 
to recognize it. He was a trustee, and as such was 
bound by the rules of equity as well as the rules of 
law, and in equity he had no control of the fund in the 
depositary’s hands to the amount of the drafts after 
they had been presented. And the depositary, after 
the drafts were presented, could only equitably with- 
hold payment a sufficient length of time to ascertain 
whether or not the drafts were drawn and delivered to 
the holder before the assignment was made.2? He, 
however, was discharged at law when he delivered 
over the fund to the lawful general assignee or receiv- 
er, but the latter could not take the fund from the de- 
positary discharged of the equitable liability to the 
holder. Such I understand to be the true relations of 
the parties to the drafts and to this suit to the fund 
now in the hands of the receiver, obtained by him 
from the Chase National Bank to the amount of the 
drafts. These views do not impair any just rights of 
creditors of Angell. By the exchange of moneys An-, 
gell had not lessened his bankrupt estate. In no cor- 
rect view that can be taken of the case does such a re- 
suit follow, for the estate had received Grammel’s 
money. 

In the examination I have given to this question I 
must confess I have failed to discover in any process of 
reasoning I have yet read or heard how it is that this 
general common-law assignment in this case is made 
to turn this exchange of moneys, executed as far as it 
was in the power of the parties to do it, into an exec- 
utory contract never made by the parties, and the ef- 
fect of which was never contemplated by them, and 
which is to compel Grammel to allow his money to re- 
main in the hands of the receiver to be distributed 
among strangers, who never had any claim thereto in 
fact, and leave him to seek his remedy against a bank- 
rupt and his estate. Justice to Angell’s creditors, as 
I have shown, requires no such construction. They 
only ask for what was legally and equitably Angell’s 
when the assignment was made. And, as I have also 
shown, no one can claim that the money given by 
Grammel to Angell and the fund in New York were 
both his. Reverse the decision of the circuit judge in 
this case, and we place in the hands of the receiver 
$ 174 of the holder’s money, for which he never re- 
ceived the consideration of a farthing, against his 
earnest protest and without any agreement between 
him and any other person so todo. If Angell, when he 
was solvent, had thus treated Grammel, would it not 
have been a fraud upon his just rights? And is it less 
a fraud when done by the receiver? I think not- 

I trust I have not failed to recognize the great learn- 
ing and ability of the distinguished jurists who have 
examined and considered the question presented in 
this case, and especially those with whom it is my 
privilege to be associated on the bench, and with 


l4jMurray v. Judah, 6 Cow.!490. 
23 Kent. Comm. (2d Ed.) 88. 
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whom I have failed to concur, and I hope I have not 
failed to comprehend the reasons they have given for 
the conclusions they have reached wherein we differ. 
Still, my convictions of the great injustice of the rule 
adhered to by them is so strong that I feel it my duty 
to witbhold my assent. 

The question whether or not the payee in a draft or 
check can maintain suit against the drawee at law af- 
ter notice or presentation, before acceptance it is un- 
necessary to decide. That question is now not prop- 
erly before us in the view I take of this case. Some 
courts, however, have gone to the extent of so hold- 
ing.8 The question presented in this case, under the 
facts stated, is, did the holder of these drafts obtain 
an equitable assignment of the amount of the drafts of 
Angell’s funds in the Chase National Bank? 

The following are authorities, showing or maintain- 
ing elementary principles tending to show that he did: 

When a drawee accepts a draft, under the circum- 
stances of this case. he only gives to the holder or 
payee written evidence of his duty existing before, 
and the unquestioned right of the holder to enforce it 
at law, which, without it, the holder could only do in 
equity. Many of the cases which discuss the subject 
are cases at law, brought by the holder, and are not, 
therefore, as already stated, in point.6 It should be 
borne in mind that it is only the rights of the parties to 
these drafts that are involved in this case. The re- 
ceiver can claim none that the drawer could not, had 
no general assignment been made.& 

No fraud or laches is claimed in this case; neither 
have the rights of third parties intervened, so that the 
negotiability of the drafts is of no particular conse- 


8 Fogarties v. State Bank, 12 Rich. 518; Roberts v. 
Austin, 26 Iowa, 315; Chicago M. & F. Ins. Co. v. Stan- 
ford, 28 Il. 168; Vanbibber v. Louisiana Bank, 14 La, 
Ann. 481. 

4 Chit. Bills, (12th Amer. Ed.) 588, note 2; Story, Bills. 


sec. 13; Story, Eq. Jur. 1040; Byles, Bills, 18, 21; Story 


Prom. Notes, sec. 489, and notes; Morse, Bank. 35, 37; 
Daniel, Neg. Inst. sec. 19, 22, 23, 1638, 1639 1640, 1641, 1643; 
Clarke, Bills & Notes, 214; Snell Eq. 96; 4 Kent, Comm. 
(4th Ed.) 549, note;2 Pars. Cont. 60, and note; Row v. 
Dawson, 1 Ves. Sr. 332; Gibson v. Finley, 4 Md. Ch. 75; 
Lawson v. Lawson,1P. Wms. 441; Field v. Mayor of N. Y. 
6N. Y. 179; Weinstock v. Bellwood. 12 Bush, 139; Gore 
Bank v. Royal Canadian Bank, 13 Grant, Ch. (Canada,) 
425; Mandeville v. Welch, 5 Wheat. 286; orser v. Craig, 
1 Wash. C. C. 424; Keene v. Beard, 8 C. B. 379, (Byles, J.;) 
Wheatley v. Strobe, 12 Cal. 92 In the Matter of Brown,2 
Story, 502; Walder v. Siegel, 12 N. B. R. 394; Lester v. 
Given, 8 Bush, (Ky.) 357; Chicago M. & F. Ins. Co. v. 
Stanford, 28 Ill, 168; Fourth Nat. Bank vy. City Nat. Bank, 
68 111. 398; Union Nat. Bank v. Oceana Co. Bank, 80111. 
212; Fogarties v. State Bank, 12 Rich. 518; First Nat. Bank 
v. Coates, 8 Fed. Rep. 540; German Saving Institution v. 
Adae, Id. 106; Roberts v. Austin, 26 Iowa, 315; Munn v. 
Burch, 25 Ill. 35; Jermyn v. Moffit, 75 Pa. St. 399; Robbins 
v. Bacon. 3 Me. 346; 23 Amer. Law Reg., note on pgges 
189, 190; Vanbibber v. Louisiana Bank, 14 La. Ann. 481, 
482; National Bank v. Eliot Bank, 5 Amer. Law Reg. 711, 
717; Kingman v. Perkins, 105 Mass. 11; Buckner v. Sayre, 
18 B. Mon. 745; Macomber v. Doane, 2 Allen. 541. 

5 Among them are the following: Bankof Republic v. 
Millard, 10 Wall. 156; Williams v. Everett, 14 East, 582, 
597; Yates v. Bell, 3 Barn. & Ald. 643; Gibson v. Cooke, 20 
Pick, 15; Bullard v. Randall, 1 Gray, 605; First. Nat. Bank 
v. Whitman, 94 U. 8. 343; Noe v. Christie, 51 N. Y. 273; 
Duncan v. Berlin, 60 N. ¥. 151; Tyler v. Gould, 48 N. ¥. 
682; Marine Bank v. Fulton Bank, 2 Wall. 252; Thompsen 
v. Riggs, 5 Wall. 663; Harris v. Clark. 3 N. Y. 118; 
Cowperthwaite v. Sheffield, 3 N. Y. 243; Hopkins v. 
Beebe, 26 Pa. St. 85; Poydras v. Delamare. La. 100; 
Risley v. Phenix Bank, 83 N. Y. 318; . aldwell v. 
Merchants’ Bank, U. C. 26 C. P. 294. 

6 Wakeman v. Barrows, 41 Mich. 363; S.C. 2 N. W. Rep. 
50. 








quence in the consideration of the question presented. 
It is said to adopt the rule I contend for in this 
case would be ‘‘to introduce a new and vicious rule 
into the law of commercial paper,’’ because if such 
drafts as are under discussion operate as an 
equitable assignment of so much money in 
the p»yee’s hands, thenthey would do so in the or- 
der given. Suppose we admit such to be the fact, 
(which, I think, would not necessarily result, ) could 
any inconvenience arise except in case of an over- 
draft? And in such case the same consequences 
would follow under either rule. Notice of the draft 
or presentment thereof, in the order drawn would 
remove entirely the mischief suggested. The mails 
and the telegraph furnish adequate means for that 
purpose. The effect of laches by the holder would be 
followed by the same consequences under either 
rule. 

Itis also difficult to see how the drawee would be 
placed in any greater peril in the one case than in the 
other. He would at all times know the amount of 
the funds of the drawer in his hands and the amount 
subject to draft. With this knowledge he could not 
be placed in peril only by his own recklessness or 
negligence, and against these he is entitled to no 
protection from the law. Itis also said the liability 
and hazard of the payee would be increased by the 
possibility of becoming liable to. the holder of a 
prior unpaid draft. This could never occur except 
in case of an overdraft, and, so long as the funds in 
the hands of the drawee are not overdrawa, it would 
be of no consequence in what order the drafts were 
presented. Neither rule contemplates or provides 
for overdrafts. Overdrafts, unless agreed before or 
explained, are without authority, and afraud.? It is 
certainly no good objection that the rule contended 
for is new, unless it fails to secure or protect the 
rights of the parties better than the old: but, as I 
have read the authorities hereafter cited, the rule 
suggested is not new; it has received the attention 
of courts as long as this class of paper has been used 
in commercial transactions, and in several of our 
most enterprising states has received the sanction o 
their courts. 

I do not understand in this state the precise ques- 
ticn raised in this case has ever been properly before 
this court for adjudication. I have, therefore, felt 
greater freedom in expressing my views upon the 
subject. I do not find anything controlling in Perley 
v. County of Muskegon.’ In that case Perley was an 
ordinary depositor. He had no special fund in the 
bank belonging to the county. He had mixed the 
county fund with his ow: in making his deposits, 
and all was passed to his private accounts. The 
money was al] subject to his drafts for miscellaneous 
purposes in his private business, and in several in- 
stances his account was overdrawn. There was no 
express or implied agreement when the money was 
left in the bank that it was for the purpose of being 
drawn against for exchange, and in such amounts 
and in favor of such persons as the owner chose to 
designate in his drafts. I do not think anything can 
be properly claimed for the case upon the point we 
have been considering. It is also said by the chief 
justice that the reasonfor the decision adverse to the 
view I have taken of this case ‘‘is found in the fund- 
amental rules governing this class of paper.’’ Any 
rule is fundamental in equity which secures in its ap- 
plication the just and equitable rights of the parties, 


7 True v. Thomas, 16 Me, 36; Merchants’ Bank v. State 
Bank, 10 Wall. 647; Grant, Bank 89,90; Boehm v. Ster- 
ling, 7 Term R. 423. 

8 32 Mich, 133. 
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and the time of its adoption is of little significance. 
The rule may exist long before its application by the 
courts. Ifthe rule is essential to the application of a 
principle it becomes a part of elementary law, and it 
existed as early as the reason for its application. In 
this sense it may be of more fundamental than one, 
though of long standing, but which fails in securing 
and enforcing the equitable rights desired, and when- 
ever the rule fails in accomplishing this object the 
reason upon which itis based must be unsound. 

It is further claimed that the ‘*drawee owes no le- 
gal duty to the payee until acceptance.’? Then his 
relation to the holder becomes that of debtor, and a 
legal duty to the holder 1s created. This view is sup- 
ported by many of the authorities.9 Certainly, if the 
drawee owed no legal duty to the payee, the payee 
had no claim against him to be enforced either in law 
or equity; but was such the fact after the draft had 
been presented and payment refused? My mind re- 
fuses its assent to this proposition. The drawee cer- 
tainly had money ia his hands belonging to the payee. 
The owner had transferred his interest in it to the 
payee, and directed the drawee to deliver it to the 
holder, and the drawee had promised the drawer he 
would do so when ordered. How can it be said it was 
not the drawee’s duty (o hand the money to the hold- 
er, or that duty was not tothe holder. A written ac- 
ceptance would only furnish the legal evidence of that 
duty, and the drawee’s willingness to perform it, and 
give the holder, a remedy at law against him. Such I 
regard as the legal effect of the written acceptance, 
and nothing more. In equity and good conscience the 
money belonged to the holder when the draft was pre- 
sented, and it. was the duty which the drawee owed 
to him to pay it.10 

After a review of the authorities, and as careful 
consideration as I have been able to give tothe sub- 
ject, I must say I fail todiscover how the rule I favor 
**would injuriously affect the value of this class of 
paper for commercial purposes,’’ and no one would 
regret more than myself any ruling the tendency of 
which would be to produce such a result. Some of 
the cases make a distinction between a check and a 
draft such as we have beenconsidering.l! But I quite 
agree with the chief justice that upon the facts stated 
upon this record it would be difficult, indeed, to show 
why such distinction should be made. The fact that 
our statutes prevent preferences in assignments has 
nothiag to co with this case, if the payee is to be re- 
garded as the equitable owner of the fund to the ex- 
tent of the draft, because in that eveat he would not 
be acreditor of the drawer so long as there was 
enough in the fund drawn upon to satisfy the draft.’’ 


@? Bullard v, Randall, 1 Gray, 605; Chapman v. White, 
6N. Y. 412, and cases cited. 
BB” See LI Cent. L. J. 101, as bearing upon this duty. See, 
also, Hall v. Marston, 17 Mass. 575; Lawrence v. Fox, 20 
N. Y. 263; Beardsley v. Horton, 3 Mich. 560; Spencer v. 
Towles, 18 Mich. 9; Berly v. Taylor, 5 Hill. 577. 

ll Harris v. Clark, 3 N. Y. 120. 
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1. ACCORD AND SATISFACTION—REVIVER OF DEBT 

—BANKRUPTCY OF DEBTOR. 

Plaintiff held notes against defendant; defendant 
delivered goods to plaintiff in payment of the 
notes; before the notes were surrendered by 
plaintiff the defendant was declared a bankrupt, 
and the sale became thereby yoid. Held, that the 
plaintiff could recover upon the notes upon the 
ground that the consideration for a promised sur- 
render of the notes had failed. Mazxfield v. Jones, 
S. J. C. Me., May 5, 1884; Reporter’s Advance 
Sheets. 


2. ACTION—RELEASE OF ONE CARRIER—ESTOPPEL. 
A passenger injured by a collision between the cars 
of two carriers, if he receives compensation from 
one carrier, in consideration of which he dis- 
charges and releases it from all liability on account 
of the injury, is estopped from denying the labil- 
ity of such carrier, and he can not afterwards 
maintain an action against the other cairier for 
the sameinjury. Tompkins v. Clay St. etc. Co., 

8. C. Cal. Nov. 28, 1884; 4 W. C. Rep. 537. 


3. ADMINISTRATOR DE BONIS NON—ADMINISTERED 

ASSETS—PAYMENT. 

Where warrants or other orders for money have been 
received by an administrator, who has paid them 
away, they are administered assets; and the per- 
son to whom the money was paid is not liable to 
an administrator de bonis non. Wilson v. Arrick, 
U.S.8. C., Oct. 27, 1834; 18 Rep. 705. 


4. ATTORNEY AT LAW—SUSPENSION AND REMOVAL 

FROM THE BAR—UNPROFESSIONAL CONDUCT. 

An attorney at law who publicly,and without cause, 
charges a court with bribery, is guilty of sucha 
violation of his professional duties as to justify his 
suspension and removal from the bar, both by the 
common law and under the statutes of this terri- 
tory. Inre Brown, 8. C. Wyoming, Nov. 1, 1884; 
4 Pac. Rep. 495. 


5. BASTARDY—BIRTH OF CHILD IN ANOTHER STATE. 
A proceeding in bastardy may be maintained in this 
State under the Revised Statutes, by an unmarried 
woman, the mother of a bastard child, notwith- 
standing the child was begotten and born in an- 
other State, and the mother and child were neyer 
residents of Ohio. McGary v. Revington, 8S. C. 
Ohio, Oct. 21, 1884; 4 Ohio L. J. 849. 


6. BASTARD—LIABILITY OF ONE MARRYING MOTHER 

TO SUPPORT CHILD. 

The marriage of the mother of an illegitimate child 
after delivery to one not the father cannot affect 
the status of such child, and her husband will not 
be iiable for its support. Peoplev Volkdorf, S.C. 
Ill. Sept. 27, 1884; Reporter’s Head Notes. 


7. CARRIER OF GoODS—- CONNECTING LINES—- LIA- 
BILITY—DESTRUCTION OF GOODS IN WAREHOUSE 
BY FIRE. 

Where a carrier received goods to be transported 
over a connecting line to their final destination, its 
liability as a common ;carriergcontinues juntil the 
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goods are delivered to the other carrier, and if 
they are destroyed by fire while in the warehouse 
of the first carrier; it will be liable for their loss, 
notwithstanding a custom that the connecting car- 
rier shall inspect the books in which goods are en- 
tered as received, and take possession of and trans- 
port over its line goods intended to be so trans- 
ported. Condon v. Marquette Etc. R. Co.8.C. 
Mich. Nov. 19, 1884; 21 N. W. Rep. 821. 


CONSTITUTIONAL LAW — REGULATION OF COoM- 

MERCE. 

A Sunday law which excepts from its operation 
those engaged in the transportation of passengers 
and mail is not void as to its exception even in its 
operation on a railroad company engaged in inter- 
State business. It is not a regulation of inter- 
State commerce. State v. R.|Co. 8S. C. App. W. 
Va. May 3, 1884;_24 W. Va. 783. 


9. CONSTITUTIONAL LAW — REGULATION OF RaAIL- 

ROAD. 

It is within the police power of the State to compela 
railroad to maintain at every grade-crossing of 
other railroads, suitable depots to accommodate 
travel to and from such other railroads. State v. 
Wabash Etc. R. Co. 8. C. Mo. Dec. 1, 1884. 


10. CONTRACT—CONSTRUCTION. 

Where two men exchange property, and the one 
agrees to pay the other $500 if the title to the 
property given by the former fails and the latter 
agrees to the former ‘‘the full amount for which 
said property may, at any time be sold by him or 
his agents over the sum of $1,500 and upto 
$2,000,’ the former is entitled to $500 if he pro- 
duces a bona fide purchaser who is willing to give 
$2,000 therefor, though the latter refuses to sell. 
Tureman v. Stephens, 8. C. Mo. Dee. 8, 1884. 


11. CORPORATIONS— AGENTS—ROAD MASTER—POW- 
‘ER TO CARE FOR INJURED PERSON. 

Itis clear, on autbority, that there is nothing in the 
ordinary meaning of the word ‘‘road master’’ 
from which the courts may know or presume that 
such employee has authority to bind the company 
for attendance and nursing a personinjured on the 
line of a railroad, whether such person when in- 
jured, be an employee, passenger, or otherwise. 
L. £E. & St. b. R. Co. v. McVay, 8. C. Ind. Nov. 
25, 1884. 


12, CRIMINAL LAW—CONVICTION] OF PRRJURY]— 

@ QUANTUM OF EVIDENCE. 

Whatever may be the jrule as to the} quantity of evi- 
dence necessary to convict for perjury, where the 
defendant is not examined in his own behalf, when 
he testifies in his own behalf, it is the exclusive 
province of the jury to weigh his testimony with 
that of the prosecuting witness, and if there is no 
other testimony, the jury can convict him, if sat- 
isfied of his guilt beyonda reasonable doubt. The 
manner of the defendant while testifying and the 
unreasonableness of his story might amount to the 
strongest corroboration of the evidence of the 
prosecuting witness. {State v. Miller, S. C. App. 
W. Va. Sept, 1884; 24 W. Va. 802. 


18, CRIMINAL LAW—LIQUOR DEALER—PERMITTING 

Minors TO LOUNGE—PARENT. 

One who keeps a liquor saloon is liable to the pen- 
alty prescribed by statute for permitting minors 
to enter orremain therein, though the minor be 
his own child. Goldsticker v. Ford, 8. C. Tex. 
Nov. 14, 1884; 4 Tex. L. Rev. 301. ¢ 





18. CRIMINAL LAW—SEDUCTION—OFFENCE COM- 

MITTED IN DIFFERENT STATES. 

Where a man arranges with a minor daughter to 
have her visit a relative in another State in order 
that he may take her back to this State from that 
for purposes of seduction, and the arrangement is 
carried out, he is liable to prosecution under the 
laws of this State for taking a girl from the custody 
of those having charge of her for purposes of 
prostitution. State v. Round, S.C. Mo., Dee. 8, 
1884. 


14. EQUITY—PARTIES—FRAUDULENT CONVEYANCE. 
In a suit to set aside a deed alleged to have been 
made to hinder and defraud creditors, the alleged 
fraudulent alienee is a necessary party to such suit, 
although he may have conveyed the lands to other 
persons who are defendants in the suit. Pappen- 
heimer v. Roberts, 8. C. App. W. Va. Oct. 1, 1884; 

24 W. Va. 702. 


15. FALSE IMPRISONMENT—ARREST OF ONE PRIVI- 

LEGED FROM ARREST—LIABILITY. 

An action for damages does not lie against a plaint- 
iff for the arrest upon civil process of a defendant, 
who was atthe time privileged from arrest asa 
witness (without a writ of protection) returning 
home from court. The remedy consists in an ap- 
plication for a discharge from arrest; the most ex- 
peditious mode being by summary motion to the 
court or some judge thereof. Smith v. Jones, S$ 
J. ©. Me. May 5, 1884; Reporter’s Advance 
Sheets. 


16. GUARDIAN AND WARD—DUTY TO SURRENDER 

MONEY TO SUCCESSOR—BREACH OF TRUST. 

A guardian can not discharge his responsibility to 
his ward for the balance in his hands at the time 
of resignation, by giving to his successor the lat- 
ter’s personal note which he had held against him, 
though well secured. And the same having 
proved worthless, the old guardian is liable with 
his sureties for the amount of the note, State v. 
Smith, S.C. Mo. Dec. 1, 1884. 


17. HOMESTEAD—CLAIM OF WIDOW—ABANDONMENT 

OF HUSBAND. 

Where a wife voluntarily abandoned her husband sev- 
eral years before his death, purchased’lots in her 
own name and erected a house thereon in which she 
had her home, held that, upon his death. she 
could not claim the homestead of her late husband 
as her own, but that she had a dower interest 
therein. Dickman v. Birkhauser, S. C. Neb. 
Nov. 18, 1884; 21 N. W. Rep. 396. 


18. HOMESTEAD—GRANTOR’S NAME NEED NOT BE 
IN Bopy OF DEED. 
A deed of trust on real estate occupied by a husband 
- and wife as a homestead contained aclause ex- 
pressly relinquishing and releasing the homestead 
and the deed was signed and duly acknowledged 
by both, though the wife’s name did not appear 
in the granting clause or elsewhere in the body of 
the deed: Held, that the deed was sufficient to 
pass the homestead of both the husband and wife. 
Yocum v. Lovell, 8S. C. Ill, Sept. 27, 1884; Re- 
porter’s Head Notes. 


19. HOMICIDE—SELF-DEFENCE— PREVIOUS PROVO- 

CATION. 

If a person provokes another with no intention, 
however, of taking his life; and the latter in heat 
of blood proceeds to take the former’s life, and 
the former stay the latter in self defence, there is 
nothing to prevent him having the entire ben t 
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the rule of law regarding self-defence. State v. 
Cutter, S.C. Mo. Nov. 24, 1884. 


20. HUSBAND AND WIFE—WIiIFE’S SEPARATE PROPER- 

TY—KESULTING TRUST. 

Where the proceeds of a wife’s lands sold, are in- 
vested with the husband’s consent, if other lands 
which are treated by him as her separate proper- 
ty, it will give her a valid claim thereon. Hehas 
a right to waive his claim by virtue of the marital 
relation on the money obtained from the first 
tract of land. And if, in such case, the convey- 
ance ofthe purchased tract is made to him, he 
will hold itin trust for her. The agreement be- 
tween them is binding; and the trust can be en- 
forced against his heirs. Such a trust is not af- 
fected by the statute of frauds and cannot be de- 
feated because it was orally declared and ac- 
knowledged by the parties. Derry v, Derry, 8. C. 
Ind. Nov. 22. 1884. 


21. INSURANCE — FIRE—POLICY — Loss—LOCATION 

OF GooDs. 

Where a policy of fire insurance in one clause in- 
sures household goods, furniture, clothing, etc., 
contained in a ‘*‘two-story frame dwelling house 
and additions, occupied as a residence,’’ and in 
another clause insures ‘‘horses, buggies, hay, 
ete., and barn tools,’’ the insured cannot recover 
for the loss of the household goods by burning of 
the barn into which they had been removed on ac- 
count of a previous fire in the dwelling house. 
English v. Fire Ins. Co. 8. C. Mich. Nov. 19, 1884; 
21. N. W. Rep. 340. 


22. INSURANCE—FIRE—STIPULATION AGAINST GUN- 

POWDER—FIREWORKS. 

The keeping fire- works without the written consent 
of the insurer will not invalidate a policy of fire 
insurance, although the same provides tbat if 
gunpowder is kept on the premises without such 
written consent,;the policy shal be void. Fishiler 
v. Col. Farmer’s Ins. Co. 8. C. Cal. Noy. 28, 
1884; 4 W. C. Rep. 535. 


23. LIMITATIONS — BANKRUPTCY LAW — PROVABLE 
CTAIM—WHEN ACTION MAY BE MAINTAINED IN 
STATE “SOURT—UNREASONABLE DELAY OF BANK- 
RUPT. 

The plaintiff brought this action to collect a promis- 
sory note. The defendant pleaded the statute of 
limitations. Where the defendant had been ad- 
judged a bankrupt by the United States court but 
had never been discharged in bankruptcy and bad 
unreasonably delayed taking the necessary steps 
to procure such discharge, plaintiff was entitled 
to bring an action on his claim without first ob- 
taining the consent of the bankruptcy court, and 
the state court, in which such action was brought 
had jurisdiction to determine whether the banK- 
rupt had been eguiliy of unreasonable delay in 
applying for his discharge. Brooks v. Bates, 8. 
C. Cal. Oct. 31, 1884; 4 W. C. Rep. 463. 


24. LIMITATIONS—SUSPENSION OF STATUTE—SALE 


OF PROPERTY. 
One cannot toll the Statute of Limitations by any 


acknowledgement or removal from the State, as 
to the right to hold Jand to answer for the pay- 
ment ofthe purchase money, as against sbbse- 
quent purchasers. Zoll v. Carnahan, 8. C. Mo. 
Dec. 1, 1884. 


25. MANDAMUS — LEGALITY OF FORMATION OF 
SCHOOL DISTRICT CAN NOT BE TESTED BY. 
In a proceeding by mandamus to compel the school 





trustees of a township to appoint appraisers to 
value school property prepaatory to a division 
between an old and a new shool district, the court 
bas no jurisdiction to inquire into the legality of 
the organization of the new district. People v. 
Board, 8. C. Ill., Sept. 27, 1884; Reporter’s 
Head Notes. 


26. MASTER AND SERVANT — FELLOW- SERVANTS — 


FOREMAN AND LABORER. 

A crew of men were engaged under a foreman or su- 
perintendent in repairing a dam for a log-driving 
company incorporated by the laws of the State, 
when one of the laborers was injured by the care- 
lessness of another who acted under the direction 
and immediate observation of the foreman in do- 
ing the particular act complained of. Held, That 
the foreman and laborers were fellow-servants 
within the rule exculpating the company from lia- 
bility. Doughty v. Penobscot Log Driving Com- 
pany, S.J. C. Me. May 5, 1884; Reporter’s Ad- 
vance Sheets. 


27. NEGLIGENCE—CARRIERS OF PASSENGERS—COL- 


LISIUN—PARTIES. 

When a passenger on a carrier’s vehicle is injured by 
a collision resulting from the mutual negligence of 
those in charge of it and another vebicle, the party 
injured may recover from the proprietors of either 
or of both. Where both are sued, the pJaintiff 
may ordinarily dismiss as to either, and, if it turn 
out that one was not guilty of negligence, he may, 
on suflicient evidence, take a verdict against the 
other. Tompkins v. Clay St. R. Co. 8. C. Cal. 
Nov. 28, 1884; 4 W. C. Rep. 537. 


28. NEGLIGENCE—LIABILITY FOR CONSEQUENCES OF 


FIRES. 

Where a fire is the natural, immediate and proxi- 
mate consequence of the negligent beginning, ex- 
tends to an adjoining or adjacent building and 
consumes it, the party responsible for the com- 
mencement of the fire must bear the loss. But 
where some new and independent agency has in- 
tervened, and caused the extension of the fire to 
other buildings, hs cannot be held liable. The 
wind has generally been regarded as a new and in- 
dependent agency, and takes away liability. 
Penn Co. v. Whittock, 8. U. Ind. Nov. 25, 1884; 4 
Ind. L. Mag. 175. 


29. NEGLIGENCE—-WHaTt IS, IN SIGNING CONTRACT 


WITHOUT READING. 

What is negligence in signing a contract without 
reading the same, is not a question of law, but 
one of fact for the jury, to be judged of from the 
peculiar facts and circumstances of each case. In 
such a case it is not preper to select certain of the 
facts and tell the jurv in an instruction that they 
afford no evidence of negligence or a want of prop- 
er and reasonable care. Linington v. Strong, S. 
C. Ill. Sept. 27, 1884: Reporter’s Head Notes. 


80. ORDINANCE RELATING TO PAWN-BROKERS —- 


WHETHER UNREASONABLE. 

An ordinance requiring every pawn: broker to delir- 
er tothe superintendent of police every day be- 
fore 12 M., a correct copy from a book to be kept 
by him, of all personal property and other val- 
uable things received on deposit or purchased dur- 
ing the preceding day, together with the time 
when received or purchased, and a description of 
the person or persons by whom left in pledge, or 
from whom purchased, is not unreasonable, but is 
a reasonable means to keep the pawn-brokers’ 
business free from great abuse by thieves and for 





THE CENTRAL LAW JOURNAL. 


499 








the prevention and detection of crime. Nor is such 
ordinance tyrrannical and oppressive because no 
one is bound to bring himself within its provis- 
ions. Launder v. People, 8. C. Ill. Sept. 27, 1884; 
Reporter’s Head Notes. 


31. PARTNERSHIP—POWER OF PARTNER Tu DIS- 

SOLVE—FUTURE LIABILITY. 

Every partner has an indefeasible right to dissolve 
the partnership, even when the parties have cov- 
enanted that the partnership shall last for a fixed 
period, as to all future contracts, by publishing 
his own volition to that effect; and after such pub- 
lication the other members of the firm have no ca- 
pacity to bind him by any contract, although they 
may bave a right to damages as against bim for his 
breach of the agreement. Solomon v. Hollander, 
8. C. Mich. Nov. 19, 1884; 21 N. W. Rep. 236. 


82, PLEADING—BREACH OF CONTRACT—HOw AL- 

LEGED— WRONGFUL DISCHARGE. 

In an action to recover damages for breach of a con- 
tract, by the terms of which the defendant agreed 
to emplov the plaintiff for a certain term, and at 
stipulated wages, an averment that ‘‘the defend- 
ant neglects and refuses to keep and perform its 
said agreement, tothe damage of the plaintiff,”’ 
is not a sufficient allegation of the breach of con- 
tract. Ifthe breach consisted in a wrongful dis- 
charge of the plaintiff before the end of the term of 
employment, such wrongful discharge as a breach 
of the contract, should be averred as the fact for 
constituting the cause of action. Saxonia Co. v. 
Cook, 8. C. Colo. Oct. 31, 1884; 4 W. C. Rep. 453. 


38. PRACTICE — CONSTRUCTION 

PROVINCE OF JURY. 

It is the province of the jury to find what words 
were used and the meaning of them, where an 
oral bargain is made. Buttbe court may inform 
the jury what interpretations of the language used 
would be possible and permissible. and the jury 
must determine the meaning within the limits 
prescribed. Connor v. Giles, 8. J. C. Me. May 5, 
1884; Reporter’s Advance Sheets. 


84. RAILROAD MORTGAGES—F ORECLOSU RE—‘‘* POOL- 

ING’’ SECURITIES. 

Creditors secured by the same mortgage and placed 
upon the same footing have a common interest in 
the security, and combinations for their common 
protection may be formed and executed; but there 
is no community, but arepugnance, of interests 
between parties claiming under many different 
mortgages, and the court will not pass a decree 
foreclosing all the securities and ordering a sale 
of the property asanentirety. Wab. St. L. & P, 
R. Co. v. Central Trust Co., U. 8. C. C. 8. D. N. 
Y., 22 Fed. Rep. 138. 


85. SALE—CONDITIONAL—WHAT AMOUNTS TO. 

A sale of a horse to be kept by the sellertill a future 
day, and if then brought to the purchaser to be 
paid for, there being no payment or formal! deliv- 
ery, and the purchaser obtaining no possession 
further than that the horse was present when the 
conversation took place is not a svflicient sale 
and delivery against one in the condition of a sub- 
sequent purchaser. The first sale was conditional 
only. Connor v. Giles, 8.3>C. Me. May5, 1884; 
Reporter’s Advance Sheets. 


36. SPECIFIC PERFORMANCE—VAGUENESS OF CON- 
TRACT. 

A parol contract to sell and convey ‘‘forty acres off 

the Spring Fork end of my tract of one hundred 

and forty-seven acres on Beech Forkin Calhoun 


OF CONTRACT — 





county’’ is too vague and indefinite to be specific- 
ally enforced. Westfall v. Cottrills, 8. C. App. 
W. Va. Nov. 1, 1884; 24 W. Va. 763. 


87. TRUST—WRONGFUL CONVERSION—PURSUIT OF 

MONEY. 

Where a trustee takes money committed to his trust 
for special purposes and wrongfully mingles it 
with his general funds so that it cannot be dis- 
tinguished, the sum so converted may be taken 
from his monies, without regard to the fact 
whether the identical money is still there. Harri- 
son v. Smith, S. C. Mo. Dee. 8, 1884. 


88. TRUST—MISAPPLICATION—PURCHASE BY TRUS- 
TEE. 

If a person knows that a purchase is made from him 
with the specific funds of an estate wrongfully 
misappropriated, he may be compelled to repay 
that which he thus received. But if he receives it, 
not as a distinct fund and with no knowledge that 
would identijy it as forming a part of the trust 
fund, his general knowledge thot the party paying 
wrongfully used trust funds would not render 
bim liable as trustee. Howard v. Fay, 8. J. C. 
Mass. Dec. 6, 1884; 1 Daily L. Rec. 54. 


39. WiLL—‘* EQUAL AMONG My HEt!Rs aT Law. 
Under a devise of ‘*the remainder of my estate to be 
divided equal among my heirs at law.’’ The heirs 
took per stirpes, and not per capitain the remain- 
der of the estate. Kelly v. Vigas, 8S. C. Ill. 
Sept. 27, 1884; Reporter’s Head Hotes. 


40. WILL—INTERPRETATION—‘‘HEIRS.’’ 

When a devise is made to a class of persons not 
named as ‘‘heirs at law’’ of the testator, so thst 
reference bas to be made to the statute to ascer- 
tain the persons who constitute his heirs, its pro- 
visions as to the quantity each shall take must also 
govern. In such case the estate devised will be 
divided among his heirs as in cases of intestacy. 
Kelly v. Vigas, 8. C. Ill. Sept. 27, 1884; Reporter’s 
Head Notes. 








QUERIES AND ANSWERS. 


QUERIES. 


64. A resident of Missouri by his will, gives his 
property real and personal to his wife during her life, 
with power to dispose of same, and at her death such 
as remains to be divided among his children. The 
wife is appointed executrix, and as such, gives to 
one of the children, certain property belonging to the 
estate of the deceased, and takes from him a receipt 
for the same, whereby he agrees to treat the payment 
as an advancement out of the estate of his father, and 
agrees to account for it as such on final settlement and 
distribution of the estate. The entire personal es- 
tate is consumed by the wife, at her death, in a suit 
in partition by the heirs, would the heir receiving the 
payment have to account for it as an advancement if 
he seeks to obtain a share of the land, or in other 
words, can a binding and lawful advancement be made 
by the legal representative of the deceased possessing 
the right under a will above mentioned? 

Kingston, Mo. E. V. H. 

65. A, being in embarrassed circumstances, wanted 
to obtain a loan of $9,000, and applied to a life insur- 
ance company for such loan; the insurance company 
was willing to and did makethe loan to A for that 
amount, at the highest rate of interest allowed by the 
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laws of Ohio, but as a condition precedent to making 
such loan tue insurance company required A to take out 
and keep in force, policies of insurance on the lives of 
three of his adult children, in the sum of $24,000 and 
required him to give his note for the annual premiums 
on said policies for five years in advance, and to em- 
body the same in the note given for the $9,000, mon- 
ey loaned: said note was made for $13,551.75 and 
was secured by mortgage; the advance premiums 
were duly discounted at the same rate of interest that 
the note bore before being incorporated into it; the 
policies of insurance were required to be assigned by 
the parties insuredto A and from A to the company; 
the company claiming to hold them as collateral se- 
curity. Upon an action by the insurance company to 
foreclose the mortgage the defense of usury was 
pleaded. Insupport of this defense the following 


authorities were cited: Clague v. Creditors, 2 La. 114; 
Insurance Co. v. Kittle, 1 McCreary, 234; Insurance 
Co. v. Harvey, 2 McCreary, 516; Moore, assignee, v. 
Union Mutual Life Ins. Co., 5 Insurance L. J. 517. ‘ 


66. An ignorant woman with five children (the old- 
est only ten years old) boarded a boat at Tell City, 
Ind. to go to her husband who was then in Louisville. 
It was at night. As the boat shoved off a special con- 
stable, who was a stranger to all the officers of the 
boat, got aboard and informed the captain that the 
woman must not be taken to Louisville, as he (the 
special constable) had a warrant for her. The captain 
without exuminiog or asking to examine the warrant 
allowed the constable to take the woman and her chil- 
dren off the boat at the next landing. refusing the 
woman’s fare to Louisville. The warrant was merely 
an attachment against the property of the woman’s 
husband (who as above indicated was in Louisville at 
the time) and in no possible way gave authority to ar- 
rest the woman. The constable abandoned the woman 
and left her to find accommodations as best she could. 
She sued the boat for permitting her to be thus re- 
moved and the judge instructed the jury that it was 
not the duty of the captain to inquire into authority of 
the constable to make the arrest but was justified in 
permitting the arrest simply upon his constable’s 
statement that he had the warrant. The court gave 
this instruc'ion notwithstanding the fact that he rec- 
ognized the correctness of the rule that carriers must 
be diligent to protect passengers from the wrongful 
acts of strangers. Please cite authorities for your an- 
swer and say if this ruling is correct. B. 








LEGAL MISCELLANY. 
COMMUNIS ERROR FACIT JUs. 

We may add to our collection of cases on this max- 
im the following extract from Emmerson v. Heelis, 2 
Taunt. 45:—* ‘Shepherd, Serjt. Various reasons have 
been assigned for the decision in Simon v. 
Metivier (1 W. Bi.), but none of the _ subse- 
quent cases have recognized that it was well decided, 
if it goes to establish the broker’s agency for the buy- 
er; the cases only say, that an auctioneer is not the 
buyer’s agent in a purchase of land. (Mansfield, C. 
J. Perhaps it is a great misfortune that that case 
was not overturned before any others were decided on 
it; but it has again and again been acted on. Law- 
rence, J. In7E. 569, Hinde v. Whitehouse, Lord 
Elleaborougn, C. J., said that ‘In respect to sales of 
goods, it had been uniformly holden that a broker 
was an agent of both parties ever since the case of 
Simon v. Metivier; and it would be dangerous to 
break in upon a rule which affects all sales made by 
brokers acting between the parties buying and sell- 





ing.’ Itis impossible to say how many hundrea 
thousands of pounds may at this moment depend on 
that case.) Shepherd admitted that he had heard 
Lord Eldon, C. J., ruie the same point at nisi prius, 
and abandoned the position.’? — Canadian Law 
Times. 








NOTES. 

—tThe £10,000 awarded to the plaintiff in Finney 
v. Cairns (otherwise Garmoyle) is probably the largest 
amount of damages never recorded in this country in 
an action for breach of promise of marriage. The 
nearest approach to it Is £3,500, given in 1835 to a so- 
licitor’s daughter for the loss of the alliance of a solic- 
itor who bad inherited a considerable fortune from his 
father (Wood v. Hurd, 2 Bing. N. C. 166). In 1866 the 
sum of £2,500 was awarded to a milliner’s daughter as 
compensation for losing a husband in the shape ofa 
young gentleman witb £700 a year (Berry v. DaCosta, 35 
Law J. Rep. U. P. 191), but there were circumstances 
in the case tending to make the damages exem- 
plary. In former times apparently it was 
more common for di-appointed husbands to 
bring actions than now, and in the reign of 
William and Mary £400 were awarded for the loss of a 
lady worth £6,000 (ddarrison v. Cage, Carth. 467—the 
largest sum, we believe, awarded by unsympathetic 
jurvmen toa male plaintiff. No doubt as large, and 
perhaps larger, sums than the present have been paid 
out of court, but we now have an assessment, agreed 
upon by all concerned and sanctioned by a jury, of a 
countess’s coronet at £10,000.—Law Journai. 


——A well-known lawyer had a case in court the 
other day, in which he was for the compiainant, 
claiming damages for a railway accident. He had 
three witnesses to his version of the story and he an- 
ticipated a sweeping verdict. His case was that 
through some obstructions placed upon the track in 
the dark night, through the carelessness. of the de- 
fendants, his client had met with severe injuries. He 
called in a most assured tune for his first witness. 
To his dismay this individual swore that it was bright 
moon-light and that everything on the track was vis- 
ible. He withdrew him suddenly. Witness No. 2 was 
relied upon to controvert the first statement. He de- 
clared that the whole neighborhoed was lit by the 
electric light, besides the moon. With decreasing 
assurance the lawyer called the third. He swore 
that it was daylight. Then the dazed attorney rose. 
‘*T move, your Honor, for a continuation of this case 
on the ground of surprise!’’ ‘‘I grant it,’’ said the 
Judge, while a roar of laughter rose all round.—EHz. 


——A valued contributor from Michigan kindly fav- 
ors us with the following: There is a little story con- 
cerning a justice of the peace in the Western part of 
Michigan, circulating among the bar here, that I have 
never seen in print, although perhaps it has escaped 
my observation. The attorney for the plaintiff read 
an elaborate opinion by Mr. Justice C——, of the Su- 
preme Court, exactly in point. Counsel for defend- 
antio his reply said: ‘‘My brother has just read a 
long opinion to Your Honor, concerning the law of this 
case, but Your Honor, he has failed to read all of that 
opinion; he has neglected to read the most important 
part, Your Honor. 1 read al ng farther, and I find 
these words ‘the other Justices conquered’ (con- 
curred) and if that is so, your honor, this decision is 
of no effect.” The Justice thought so tooand gave 
judgment accordingly. Hope you won’t think this is 
asample of our Michigan justice and lawyers; I do 
not know whether it was willful or unintentional ig- 
norance on the part of the attorney for defendant. 
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Cases reported in full are cited by the names ef the parties. 


Reference to digested cases 


is indicated by the abbreviation dig.; to the Current Topics, C. T.; to the Correspondence, 
by Cr. ; to Queries and Answers, by Q. & A.; and to Notes by n. or note. 


ACCORD AND SATISFACTION. 
Aqorqggnee of part payment no discharge of debt, C. 
2. 


PR tcy of debtor and consequent loss of proper- 
ty revives debt, dig. 8. J. C. Me. ,496. 


ACTION. 


= owners of crops for injury thereto, dig. Tex. 


App., 297. 


By private individual against school district for 


public wrong, improper, dig. 8. C. Kan., 479. 


Can one maintain suit for throwing cloud on his title? 


Q. & A., 279. 


Can vendee of land already appropriated by railroad 


without condemnation sue company for damages or 
eject company? Q. &A 

Charge of representations concerning officers not ac- 

tonebie though false. Knight v. Blackford, in full, 
8. C. D. C., 190. 

Checkholder cannot sue bank, dig. S$ 

Co-tenants may join tor 
Ohio, 57. 

Creditor cannot sue for unpaid bid at sheriff’s sale, 
dig. 8. C. Oreg., 155 

For dog-bite, ownership of dog, evidence, dig. 8. C. 
Iowa, 375. 

For subornation of perjury, C. T., 221. 

Injunction of employer against eye with mer- 
chant gives no right of action, dig. 8. C. Tenn., 396. 
Liability of executor’s sureties for failure to pay lega- 

cies’, accrues when, dig. 8. C. Minn., 96. 

Liability of ay in national bank, survives, 
dig. U.S.C. C. N. Ill., 195 

Mort ee ma en him who assumes mort e, 
Geter v. fon, 8. C. Neb. er., 1. = 

On B pogetette Fe paper out of plaintiff's possession, dig. 

ich., 256 

p. note assi ed by executor in another State lies, 
Campbell v. Brown, in full, 8. C. Iowa, 4. 

Person in loco parentis may sue same as parent for in- 
jury to child causing i of service, etc., Whittaker 
v. Warren, in full, 8. C. N. H., 192. 

Prerequisites to maintenance of action for money 
lent to one on collateral security, dig. S.C. So. Car., 


3. C. N. J., 57. 


P 


able, dig. S. J. C. Me., 455. 

resenean false judgment not actionable, dig. Ky. Ct. 
App., 357. 

Procuring subornation of perju ves no cause of ac- 
tion, dig. 8. C. Cal., 176. porary ot 

ate to pay gtptateroter, when appointed bind- 
ing, dig. S. CO. N. J., 297. 


Release by re hen duty to return money on rescission | 


of dig. 8. C. Iowa, 357 
Right of wife to sue for maqney 
gaming, dig. 8S. C. Ky., 236. 
Subsequent grantee cannot sue for breach of warran- 
— efore acquisition of his title, dig. S. J.C 
? 


= By and Against Counties,’ A. J. 


cites Law as to the Nearest Doctor, 
118. 


” Law Journal, 


recovery of rent, dig. S.C. | 





ees conviction of crime by perjury not action- | 


lost by husband at | 


Donner, 


ACTION—Continued. 
be 4 actions for same tort proper, dig. 8. J. C. Mass., 
Ward may sue on guardian’s bond before final settle- 
ment, dig. S. C. Mo., 15. 
See Conspiracy ; Fraud ; Waters. 
ACTION FOR WRONGFUL DEATH. 
Premature birth and death gives no right of action. 
Dietrich v. Hamilton, in full, 8. J. Mass., 488 
ADMINISTRATION. 
ay a woman be appointed administratrix? Q. 
Executor of administrator, not entitled to adminis- 
tration de bonis non, dig. 8. C. Vict., 254 
Payment away of warrants by administrator makes 
them administered assets, dig. U.S. 8S. C.,496 
ADMIRALTY. 
Contract of master to carry ¢ argo and make sale not 
binding on owners, dig. U. D. C. E. D. Mich., 
General average injury to property by fire depart- 
ment of ek 30 in cee fire does not give 
right to, C 
General average landing cargo to make repairs, dig. 
Eng. Ct. App., 236. 
Mortgage of vessei . purchase money not maritime 
contract, dig. U. 8 D. Pa., 455 
Right of owner of deck load to recover general aver- 
age, dig. U. 8S. C. C. D. La. 57. 
Tow not entitled to share salvage with tow boat not- 
withstanding deviation, dig. U.S. C. C. E.D. Pa., 174. 
See Liens. 
ADOPTION. 
Petition need not negative relationship, dig. 8. J.C. 
Mass., 218. 
ADVERSE POSSESSION. 
Entry under contract of purchase, dig. 8. C. 
See Estoppel ; Municipal Corporations. 
AGENCY. 
Agent may collect otherwise than in money, when, 
dig. S. C. lowa, 36. 
ampere a of presenter of bill to receive payment, dig. 
S. C. Mich., 336. 


Ala., 297. 


Authority of road master to bind eeparemee by em- 
ployment of physicians, dig. S. C. Ind., 

Authority to sell “within a short time” stated ye 
at revoked by enhancement of values, dig. 8. C. 

‘olo., 

Deliver of roceeds + greme 8 collection to nt, 
dig. $0. nio Com., 7" - 
Detention of rn ‘ money, interest for, dig. 8. J. 

C. Mass., 296. 

“qaeaeare of Corporations,” Joseph A. Joyce, L., 305, 

Duties of principal to broker, dig. N. Y. Ct. App., 96. 

Execution by, when execution o principal, Brad- 
street v. Baker, in full, 8. C. R. 1., 202. 

Insurance agent not liable to one for whom he tu- 
nr agrees to place insurance, Frauenthal v 
Derr, in full, 8. C. Pa., 429. 

Liability a3 conversion by Sere order, Singer 
‘fg. o. v. King, in full, 313. 
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AGENCY—Continued. 
“Liability of Agents Upon Unsealed, Non-Negotiable 
Instruments.,’—Benj. F. Rex, 182. 
Right of principal to profits on goods sold to him by 
agent, dig. S. J. C. Mass., 296. 
Sale by agent to principal of worthless bonds, loss 
falls upon agent, dig. U. 8. C. D.N. Y., 19% 
“The Law of Ratification.”—W. A. Alderson, 482. 
See Insurance Agents. 
ALTERATION OF INSTRUMENTS. 
Addition of signature to note secured by mortgage 
does not impair mortgage, dig. U. 8 , 455. 
Change in mortgage given for purchase money, does 
not help wife not consenting, dig. 8. 
Voluntary payment of altered note by joi maker gives 
no right to contribution, dig. 8. C. Ohio, 455. 
APPEAL. 
Error me and place by fault of appellate, dig. S.C- 
, 376. 
Right to, how lost, dig. S.C. La., 476. 
APPELLATE PRACTICE. 
Appeal of fugitive from justice’ will be dismissed, 
Warwick v. State, in full, S.C. Ala., 232. 
Deposit of certificate of deposit accepted in lieu of 
money sufficient when, dig. 8. C. Nev., 357. 
Flight from jurisdiction justifies dismissal of appeal, 
dig 8. C. Ala., 115. 
oes: grtgeace to support verdict presumed, dig. 
Sum eee to jurisdiction, division of decree, can 
not affect right of appeal, dig. S.C. App. W. Va., 316. 
ARBITRATORS. 
Motives of, cannot be impeached, C. T., 221. 
ARREST. 


Duty of sheriff to kee 
tion, dig. S. C. Ill., 476 


vale 80. 7 he. no discharge from imprisonment, 


debtor after return of execu- 


Form of action immateria! when cause of action enti- 
tles plaintiff to capias. dig. U.S.C. C. N. D. IIl., 457. 
See Infancy. 
ASSESSMENTS. 
Fraud b’ somrepanee, of strip adjoining street does 
not affect city, dig. S. C. Wis., 36. 
To pay contract not referred to committee as pro- 
vided by law, are void, dig. Ky. Ct. App., 436 
ASSIGNMENT. 
Alimony assignable, dig. Eng. Ct. App., 155. 
Assignee is not trustee for creditors, dig. L. Can. H. 
Ct. Q. B. Div., 57. 
am A to sellon credit does not avoid, dig. S. C. 
nt., 
Uheck not an, dig. S. C. Tenn., 415. 
Draft Pr on particular. account, when not assignment, 
dig. S ‘ass., 217. 
Of { debt, aaa to debtor, when required, dig. S. C. Vt., 


so of assignee of bank account a affected by il- 
legal seizure by government, dig. U. S, S. C., 57. 
‘ht of action for personal injuries, dig. 8. C. Iowa, 


When preference will be held Mw be a general assign - 
ae, Clapp v. Dittmarr, U.S. C. C. E. D. Mo. C. T., 
With reservation of exemption C. Wis., 

316. 
See Lien ; Mortgage; Trade Marks. 

ATTACHMENT. 

Insolvent has no attachableinterest in assigned + 
or —- in suits by foreign creditors, dig. M t. 
PPp-, 


void, dig. S. 


Land comremet fraudulently ‘ad be attached as 
dig. 8. J. C. Mass., 


grantors, X 
Money taken from prisoner ‘hot subject to, dig. 8. C. 
Iowa, 15. 
“em. manual seizure requisite dig. N. Y. Ct. App., 


Of interest of landlord in land let on shares, Long v. 
Green, in full, 8. C. Pa., 294 
See Constitutional Law; Husband and Wife. 
ATTORNEY. 
Disbarment for imputations upon courts, C. T., 481. 
Has no claim against county for defending criminal, 
Not liable to judgment debtor for money had and re- 
ceived after reversal of judgment, Wright v. Aldrich, 
in full, 8. C. N. H., 174 








ATTORNEY AND CLIENT. 
Agreement that former shall retain expenses and ser- 
vices out of avails of suits gives him lien, dig. 8. C 
Conn., 436. 

Lien on ‘judgment for pogn—enemaees Freeholders v, 
State Bank, in full, N. J. Ch. Ct., 


Measure of former compensation, a 


ATTORNEY’S FEES. 
May be stipulated for, dig. 8. C. Cal., 236 
AUTREFOIS ACQUIT. 
Assault = kidnapping not 
Oreg., 76 
“to be liquors for sale and keeping a place reputed 
to be liquor store not same offence, dig. S. C. Conn., 


. C. Cal, 15. 


same offence, dig. S.C. 


aamnnied CONVICT. 

Assault, and assault with intent to kill not same of- 
fense, dig. S. C. Fla., 137 

Illegal branding of two animals at same place, one of - 
fence only, dig. Tex. Ct. App., 96 

BAILMENT. 

Deposit of grain in warehouse is, C. T. 301. 

What amounts to 2 conversion, misappropriation, 
dig. Pa. Com. Pl. 

See Evidence ; Sale. 

BANKING. 

Bank not bound to pay check with amount not filled 
in, in body, dig. S. C. Vict. 254. 

Collecting bank receiving oo may retain pro- 
ceeds to sati-fy debt of bank sending same, 
when having no notice of = receipt for col- 
lection, dig. U. 8. C. C. E. D. Mo., 

“Damages for Wrongful Dishonor a Checks,” Eugene 
McQuillin, 391. 

Right of payee of banker’s draft to Page ty 
Grammel y. Carmer, in full, S. ic 

See Damages. 

BANKRUPTCY. 
= upon accord and satisfaction, dig. 8. J.C. Me., 


ome in full, 


wf to obtain discnarge in ary, bringing 
ction, what necessary to prove, dig, S. C. Cal., 
nade. 

Immaterial where child was begotten and born, dig. 

C. Ohio, 496. 
Liability of one marrying mother of child for its sup- 
port, dig. S. C. Ill., 496. 

BONDS. 


Breach of constable’s bond, what is, wrongful attach- 
ment, dig. S. J. C. Mass., 155 
ey of principal when defence for surety, dig. U. 
.C. +, 236. 
For compromising offense, void, dig. S. C. N.C., 155. 
Liability of indorser on, for non-payment of non-pre- 
sented coupons, dig. 8. C. Tenn., 336. 
Negotiable, O. T., 282. 
Plea to the jurisdiction no defense to suit on bond 
given in another suit, dig. U. S. C. C. D. R. f., 236. 
See Suretyship. 
BOARD OF TRADE. 
Seat in, is property, dig. 8. C. ILL, 15. 
BOOK REVIEWS. 
American Decisions. By A. C. Freeman, Vols. 
57, 58, 59, pp. 98, 179, 240, 439. 
Amgen Reports. Vol. 46,47. By Irving Browne, 197, 
415. 


55, 56, 


American Probate Reports. By W. W. Ladd, Jr., Vol. 3, 
39 


Barton’s Suit in Equity, 359. 

Boone on Mortgages. By Charles J. Boone, 480. 

Browne’s Index- Digest. By Irving Browne, 359. 

Bump’s Patents. By Orlando F. Bump, 399. 

a -— a on Habeas Corpus. By William 8S. Church, 
117. 


Clouston on Mental Diseases. By T. S. Clouston, 20. 
Cooley’s Blackstone. By Thomas M. Cooley, 79. 
Desty on Taxation, Vols. 1 & II. By Robert Desty, 118, 


354. 
Digest of Railway Decisions, Vol. II. By John F. Lacy, 
279 


Eleventh Stewart. By John H. Stewart, 340. 
Formation and Regulation of Corporations in Pena- 
sylvania. By M. M. Meredith and H. D. Tate, 
Fourteenth Bradwell. By James B. Bradwell, 159. 
Hamilton on Fractures. By F. H. Hamilton, 399 
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BOOK REVIEWS—Continued. 

Howell on Naturalization. By A. Howell, 239. 

Index to American Reports. By W. H. Trammel, 220. 

Insanity as a Defense to Crime. John D. Lawson, 20. 

Leading Cases Simplified—Criminal Law. By John D. 
Lawson, 99 

Legal Ethics. By Hon. George Sharswood, 59. 

Medical Jurisprudence and Toxicology. By John J. 
Reese, 339. 

Mailles’ Divorce Laws. By Joseyh Mailles, 460. 

Michigan Nisi PriusCases. By C. B. Howell, 219. 

Murtree on Sheriffs. By W. L. Murfree, Sr., 98. 

Myer’s Federal Decisions. By W.G. Meyer, Vol. 4, 5, 
and 10, 39, 138, 439. 

Nineteenth Federal Reporter. By Robert Desty, 159. 

Oulines of RomanLaw. By W.C. Murry, 418. 

Rapalje on Contempts. By Stewart Rapalje, 480. 

Reed on the Statute of Frauds, Vol. 1, II, III. By Hen- 
ry Reed, 137, 178, 258. 

Rorer on Railroads. By David Rorer, 197. 

Seventy-eighth Missouri. By T. K. Skinker, 159. 

Spaulding on Public Lands. By George W. Spaulding, 
lili. 


Speeches, Arguments and Miscellaneous papers of 
David Dudley Field. By A. P. Sprague, 257 

Thirty -first Kansas. By A. M. F. Randolph, 178. 

Twentieth Federal Reporter, Vol. 20, 279. 

Twenty-first Blatchford. By Samuel Blatchford, 398. 

a ue in the Sule of Chattels. By Arthur Biddle, 


West Coast Reporter, Vol. 2, 98 
BY-LAWS. 
Unreasonable prohibition of pig keeping in rural dis- 
tricts, dig., Eng. H. Ct. Ch. Div. 15. 
CERTIORARI. 
When proper, dig. S. C. Ul. 175. 


CHAMPERTY. 
Between attorney and client to divide property col- 
lected to satisfy judgment, though suit to be brought 
not champertous, dig. 8S. C. Mo. 436. 


“Champertous Agreements,’ W. W. Thornton, 402. 


CHARTERS. 
See Monopoly. 
CHATTEL MORTGAGE. 
Covers increase of live stock to what extent, dig. S. C. 
N. H. 155. 
. “oe of property, definiteness, dig. 8S. C. lowa. 
376 


Removal of property into another State does not 
necessitate new record thereof, dig. 8. C. Minn., 255. 

Remedy of merngagee to restrain ae of a eepaty af- 
ter condition broken, dig. 8.C. Min 

ar of mortgagor partial accord oe ~~ 


See Conditional Sales. 
CHINESE. 
Constructions of the Restrictive act., C. T. 321. 
CIVIL DAMAGE LAWS. 
Recovery nder the civil damage law, where death 
results” A. G. McKean, 208 
CIVIL DAMAGE ACTS. 
Sale of liquors as cause of death, dig. N. Y. Ct. App. 
175. 
CLUBS. 
Rights of members of n. 460. 
COMMON CARRIERS. 
Boat owners taking special contracts for carriage not, 
dig. 8S. C. La. 456. 
“Contracts of carriers limiting liability a negligence 
to a specified sum,”” Benjamin F. Rex., 322. 
Duty of shippers of cattle dig. 8. C. Mo., li. 
Exemption from liability inures to benefit of whole 
line dig. S.C. Kan., 175. 
Liability on contract to carry bevend terminus, ship- 
ping receipt not conclusive, dig. 8. C. Cal., 456. 
Railroads are such as to each other eet etc., R. Co. 
v. Chicago etc., R. Co. in full 8, C. Ill., 111. 


“— Transportation of Live ahh "Henry Austin. 
161. 


Freight. 
Consent af opoinas at negtigance loss by theft liability, dig. 


Duty to pay antecedent charges to connecting carner, 
diz, U. 8. C. C. E. D, Mo. 476. 





COMMON CARRIERS—Continued. 

Exemption from age A for loss of goods insured, if 
by negligence, void, dig. U. 8, C. C. 8. D. N, Y. 175. 

Liability of carrier for destruction of joints or acting 
delivery to connecting carrier, dig. 8. C. Mich. 497. 

Signing ‘risk note’ relieves carrier from liability for 
delay, dig. Eng. H. L. 236. 

Passengers. 

Duty to those opines ride by fraud, Way v. C. R. L. 
& P. R. Co. C, T, 8. C. Iowa, 22. 

Mistake in purchasing —, re of passenger, 
liability, dig. Ill. App. Ct. 4 

Rights of passenger to rely no assurance of station 
scent as to purport ot punched ticket, Murdock v. 

B. & A, R. Co, in full, 8. J. C. Mass., 170. 

Rights of Oo he us Sengany requried to leave the 
train, dig. S.C 

Special contract of a import binding on 

assenger, dig. S. C. Ga. 397. 

Wrongful expulsion of passenger not palliated by 
offer to give certificate showing circumstance of 
demand of fare, Murdock v. B. & A. R. R. Co. in full 
8S. J.C. Mass, 170. 


COMPOUNDING FELONY. 
ed of forged paper tolforger,not dig. 5. C. lowa, 


COMPOSITIONS. 
Payment out of different fund than that called for 
coatract sufficient consideration for acceptance 
of part for whole. C. T., 28 
COMPROMISES. 
Family, binding when, dig. S. C. Pa., 236. 
Of claim for alienating wife’s affections binding, dig. 
S. C. Mo., 
CONDITIONAL SALE. 
Is chattel mortgage, dig. S. C. So. Car., 255. 
CONFESSION OF JUDGMENT. 
See Partnership. 
“Vacation” meaning of C. T. 301. 
CONFISCATION. 
Moneyin bank no* subject to dig. U.S. 8. C. 57. 
CONFLICT OF LAWS. 
—- on made not void every where dig. 


Note given in one State for debt contracted in another 
governed by usury laws of former dig. 8. C. N. Y. 316 
CONSPIRACY. 
Acquittal of one of two defendants, yeen Se gy = of 
que Reg.v. Manning, Eng. H. Ct. Q. B. Div. in full, 


To defraud railrodd company by talse testimony to 
x aot magnitude of personal injuries actionable, 

CONSTITUTIONAL LAW. 

Attachment laws directed 
ors, do not violate feder 
Ga., 476. 

“Can a citizen sue his State in afederal court?’ 
Virginia Law Journal 118. 

Change of tax laws no  ; = of of obligation of 
mortgage dig. S. C. Cal. 1 

Compulsory reading of nébte in public schools no 
violation of requirement as to freedom of religion, 
dig 8. C. Iowa, 316. 

Due process of law, summary modes for Geqorates 
for non payment of taxes is, dig. U. 8. C. C. N. D 

Effect of refusal of senate to confirm temporary, Of. 
ointee for | appointment. dig. U 

. D. Ala. 1 

Exemption from duty to work on roads not a con- 
tract, dig. S. C. Fla. 135. 

Ex t facto ome, laws changing punishment are 
aig 5 C. Neb. ne “ 

Front foot rule 4, ~ TS aoe zene, when applied 
to rural property dig. 8. C. Pa. 3 

ee for debt fraud, an is, dig. S. C. Neb. 


ainst non-resident debt- 
constitution, dig. S.C. 


r 


Indians become citizens under fourteenth amend- 
ment when, dig. U. 5, S. C. 436. 

Laws authorizing waiver or presentment by fs 
6 and jury trial valid State v. Stewart C.T.S.C. 


Law lie farmers aid to defend patent suits not 
void, dig. S. C. lowa, 416. 

Law giving officers discretion _ to levy of assess- 
ments upon each lot void, dig. S. C. Vt. 415. 
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CONSTITUTIONAL LAW—Continued. 

Law prohibiting officials from participation in poli- 
tics void as impairing freedom of speech, dig. 8. C. 
App. Va. 416. 

Law providing that sale shall be presumed valid, and 
for judgments by default but prescribing no formal 
record valid dig. 8. C. Mich. 316. 

Legislature eer oer & seeguas tax proceedings, 

Lowering g grade of street, is les dig. U.S.C. C. W. 
D. Mo. 

Power of qo for contempt in re Frew in full, S. C. 
App. W. Va. 7 

Privilege tax on rian cars going into other States 
regulation of inter state commerce Pullman etc. 
Co. v. Nolan, in full, U. 8, C. C. M. D, Tenn. 369. 

oe cause for issuance of warrant what amounts 
fo dig. 8.C. Kan. 194. 

Prohibition of indebtedness beyond sum fixed con- 
struction of dig. 8. C. Ind. 297. 

Regulation of oan b meron A by the State Hardy v. 
Atchison, C. T. S.C. Kans. 461. 

Special cegtation, ~ ‘co not applicable to certain 
places, is dig. S. C. Pa. 456. 

Suing States in the federal courts, C. T. 341. 

Sunday law es railroads to operate not 
regulation of commerce, dig. 8, C. App. W. Va. 497. 

Unconstitutional amendment does not effect act itself 
dig. U. 8. C. C. D. Ky. 297. 

Where State statute makes conp ns receivable for 
taxes, subsequent statute destroyin x right 
eg contractual obligation, dig. Us.c C.E. D. 

See Monopoly ; Railroad. 

CONTRIBUTION. 

Surety paying barred debt, not entitled to, dig. Ky. 

Ct. App. 357. 
CONTEMPT. 

Court may issue enya bog notice when, in re 
Frew in full S. C. App. W. V 

Imprisonment for non- came of damages and fees 
in patent suit in equity imprisonment for debt. 
Hendryx v. Fitzpatrick in full U. 8.C.C. D. Mass. 269. 

“Criticism of judges’’ Chicago Legal Adviser. 119. 

Interrupting examination ot witnesses and insulting 
examiner is, dig. U. 8. C. C. W. D. Tenn. 416. 

Judge Snyder’s view of the duty ot judges as to con- 
tempts by publication C. T. 101, 

Judgment need not show nature of contempt, dig. S. 
C. App. W. Va. 194. 

Libellous publication on judges concerning case _be- 
fore then is in re Frew 8S. C. thf W. Va. in full. 71. 

Offering “straw bail” is dig. N. Y.Ct. Com. PI. 217. 

Violation by president individual , of injunction 
against corporation, is contempt, dig. S.C. Col. 194. 

CONTRACTS, 

Abandonment of may be implied from conduct of 
parties, dig, S. C. Mo. 476. 

Acts amounting to novation dig.S8. C. Vt. 276. 

Aqpeamente for salvage when set aside dig. U, 8. C 


Agreement to pay what property sells for over a 
certain amount implies a contract to sell at a sum 
over that price, dig. 8. C. Mo. 497 

A kiss not a consideration, n. 140. 

“Champertous Agreements” W. W. Thornton, 402. 

Coens felony, official assuming to pay if ac- 
counts are incorrect not, diz. 8. C. Mich., 336. 

“Compromises as consideration for Promises, »? 220. 

Construction of, see Master and Servant. 

Construction of, whether creating sale or agency, dig. 
S. C. Iowa, 15 

“Contracts of carriers panting Tg a4 = negligence 
to a specified sum,’’ Benjam $22. 

“Damages for employers breach es porstcnal for ser- 
vices ior specified period,” Eugene McQuillin, 342. 

re of rey x of patent, in action for price, dig. 

- 8.C.C.8 

uheinene of liability ng Sabian: consideration for 

Roses omise to assignee Trow_v. Braley, in full, 8. C. 


neers of of default i in Dae be ment of purchase price of real 
estate, dig. 8 


Employment ior specified term, discharge without 


cause, dig. 8. C. Mo., 437 

Execution by agent, when by principal, dig. S.C. R. L., 
255. 

“General Restrictions on Business Freedom,” Elisha 
Greenhood, I, 63, II, 

“Implied Promises, ” 8S. D. Thompson, I, 462; II, 482. 





CONTRACTS—Continued. 

Implied to pay, price, from appropriation of articles, 
Chamberlain v. Summit Gas to. in full, 8. C. Pa., 75. 

Independent stipulations, covenant af ob Diy., cov- 
enant not to molest, dig. Eng. H 155 

Is agreement to pay ~ —— of rit or fees of 
public office void, Q. & A. 39. 

Novation, ty ti complete, Trow v. Bra- 
ley, in full, 8. C. Vt. 293. 

Of employment suspended by mutual consent not nec- 
essarily abandoned, dig. 8. C. Mo., 477. 

Order by railway agent to physician to render aid to 
— person, not contract when, dig. 8. C. Mich., 


Parties how far bound by false weights, dig. S. C. Mo., 
15. 

Privity, agency, dig. S. C. Pa., 77. 

Promise by insurance agent to insure nudum pactum, 
dig. S. O. Pa., 336. 

Promise to subscribe for construction of branch road, 
not promise to new corporation building it, S. C. 
Mich., 337. 

Providing for forfeiture of 3 aoe 4 contractor on 
bankruptcy void, dig. Eng. H. Ct., 31 

Publication by bank pave that they are personal- 
ly responsible no contract, dig. 8. C 75. 

“Qualified offers,’ Daily Register, 80. 

Refusal of one of two towns tw repair bridge which is 
joint burden, liability to other for contribution, dig. 
8. C. Wis., 437. 

Rescission must be in whole or not at all, dig. U.S.C. 
C. W. D.N. C.,é 


“Rescission of Contracts—Return of Consideration,” 
Crosby Johnson, II, 7. 

Rescission of contract of sale on breach of one of buy- 
er’s stipulations proper, dig. S. CU. Neb., 

Restraint on power of alienation does not avoid, dig. 
S. C. Minn., 155. 

Stipulation releasing vendor on default of vendee, 
does not eens action for purchase money, dig 8. 
C. Cal. 319. 

“Eapetantion Performance of Contracts” John F. Kelly, 


To pay for forbearance to defend libel for divorce, 
void, dig. S. C. Cal., 78. 

To, pay money on in a of conditions 
when dispensible, dig. 8S. C. Iowa » 255. 

To place insurance, by broker, void as + e.g ~ con- 
sideration, Frauenthal v. Derr, in full, 8. C. Pa., 429. 

To << ene avoid consideration, dig. Ss. 


“The Laws ot Ratification,’”’ W. A. Alderson, 482. 

What amounts to a contract, U. T., 241. ¥ 

What amounts to an abandonment question of fact, 
dig. S.C. Mo., 476. 

When buyer not obliged to take what seller bound to 
deliver, contract void for want of mutuality, dig. 8. 
C. La., 437. 

See Agency 4 
ranty. 

CONVEYANCE. 

Implied grent Pag use light and air are adjoining lot. 
dig. N. J. Ch. Ct. 337. 

Mortgage Deven to save husband from peaetery 
not executed under duress, dig. S.C. Neb. 15. 

Of property does not pass insurance dig. S.C. N. H. 

155. 


Husband and Wife; Negligence; War- 


bey ay of granting eee makes deed nugatory, dig. 5 
C. App. W. Va. 416 
COPYRIGHT. 
Use of name of foreign ear ry Mg: enjoined by 
American assignee d‘g. U. 8. C. C.S. . Y. 236. 
CORPORATION. 
Appointment of receiver no dissolution,'dig. 8. C. R. 1. 
255 


Assignments by directors of valid, dig. S.C. App. W. 
Va. 316. 


Directors may make perferences in their favor dig. 
8.C. App. Va. 316. 

“Director of corporation” Jos. A. Joyce. I. 305, I. 327. 

Distribution of funds of mutual insurance company. 


dig. 8. C. Ga. 97. 
Dest 4 officers tokeep propertyinsured dig. 8.C. N 


Pa f church member copnenpay ment of dues, 
requisites dig. 8. J. C. Mass.1 

Grain elevator company not . public, dig. S.C. Pa. 

“Liability ot ge of Nominally Paid Up Stock.” 
Benj. F. Rex 
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CORPORATION—Continued. 
Liability of stockholders, transier 
balance, dig. 8. C. la. 376. 
Liability of, to stockholders for mismanagement, dig. 
S. C. la., 254. 


of stock, unpaid 


— prosecution against, proper, dig. 8. C. Ala. 

One purchasing entire stock can not maintain replev- 
in} — property. Button v. Hoffman, in full, 8. C. 

is. 474. 

“Preferences by directors in their own favors,”’ 368. 

Provision regarding transfers of stock on books of, no 
impairment of transfer as between holder and as- 
signee, dig. S. C. Fla. 136. 

Purchase by one man of entire stock of corporation 
o- not give him title to corporation, dig. 5. C. Wis. 


Recovery of insurance premiums av foreign unli- 
censed company, dig. 8. C. N. H. 376. 

Repudiation of unauthorized acts of officers, C. T. 383. 

Stockholder’s individual liability, securement of sub- 
ao i by fraud, discharges him, dig. Can. H. Ct. 


Stockholder "Mabie to assessments, when, dig. S.C. 
Neb. 58. 
Stockholder not liable for debts of, when holding 


stock as collateral security only, dig. $. C. Mo. 16. 
See Garnishment. 
Mutual Benefit. 
Subordinate councils bound to omer. with a of 
grand council asto money, dig. N. J. Ch. Ct. 
COSTS. 
Court without jurisdiction can not give costs, 
C. Ohio, 96 
See Practice. 
SOVENANTS. 
ap incumbrances, illegal tax sale, dig. 8. C. Vt. 
te 


dig. 8. 


Agreement waiving fence law ee Oe from rail- 
roads not running with land. dig. 8. C. Mo. 437. 
Breach of special, * oon ranty, what amounts to, dig. 
S.C. App. W. Va 
“Partial » ahd ton el Business Freedom. " 
Greenhood, 202. 
“Restrictive Covenants in a Conveyance of Real Es- 
tate.” William H. Hamilton, 122. 
ane —_ land, agreement to build fence, dig. Ky. 
App. 96. 
see vin « abd 
COUNTER CLAIM. 
Injury to tenants in common, not subject of in suit 
ugainst one, dig. S. C. So. Car, 297. 
COURTS. 
Exemptions of courts from criticism, C. T. 61. 
Interest of jud +. in question gn og to produce doc- 
ument, dig. . Ct., Q. B. viv. 376. 
CREDITOR’S omg 
Payment of counsel fees out of trust fund, practice, 
dig. S. C. Tenn., 337. 
CRIMINAL EVIDENCE. 
Admissions by accused provable —— evidence of 
their being voluntary, dig. 8. C. Cal., 
Admissions of co-defendant, cantembane, dig. S. C. 
La., 297. 
— of proof of alibi on government, dig. 8. C. Il., 
6 


Elisha 


Dying declarations, court must decide whether made 
with sense of impending death, dig. 8. C. La., 437. 

Of specific acts of oeapaitty of deceased not admissi- 
ble, dig. 8. C. Pa., 33 

Other assaults on deceased gomarens to be shown to 
show feeling, dig. S. C. Wis., 437. 

Proof of subsequent adultery ot aceueed with widow 
of deceased, incompetent to show motive of homi- 
cide, dig. 8S. C. Wis., 317. 

Similar ~~ may be shown to prove intent, dig. S. C. 


0.,4 
Sufficiency of circumstantial evidence of larceny, dig. 
C. Ga., 377. 
cheents by accused against deceased, S.C. La., 377. 
See Evidence. 
CRIMINAL LAW. 


oe on “decrepit person” who is, dig. Tex. Ct. 

pp., 3 

Charge ote entering house to commit larceny must be 
adhered to, dig. S. C. Cal., 217. 

Conviction of perju 
dig. S. C. App. 


, amount of evidence to warrant, 
a., 497. 





CRIMINAL LAW—Continued. 

Guilty intent unnecessary when, n. 400. 

“Guilty knowledge” Justice of the Peace, 408. 

Indecent exposure, essential elements of the crime, 
dig. S.C. N. J., 175. 

Indictment for sale to unknown pers6n, proof of sale 
to known person is variance, dig. Ky. Ct. App., 16. 
Larceny, crowing: * aed not movable property, dig. 

Tex. Ct. App., 316. 

Obtaining eer al false pretences what are pre. 

Calas of facts, People v. Jordan, in full, 8, C 
a 

Presence of accused at view right may be waived, dig. 
S. C. RB. I., 255. 

oe a of forfeiture of recognizances, dig. U. 8. D 

. W. D. Pa., 58. 

seducing child from home aagenee committed in differ- 
ent States, dig. S. C. Mo., 

aay | lottery matter, ion constitutes offense, dig. 
U.S. C. C. E. D. La., 77. 

Temporary absence from Statedoes not make fraud 
constructively committed, in other State, punisha- 
ble, there only, dig. S. C. Nev. a A 

Unexplained possession of recently stolen goods, evi- 
dence of recetving them knowing them to be stolen, 
dig. 8S. C. Mo., 437. 

What amounts to a sale of intoxicating Banese, pro- 
curing liquor for crowd, dig. Il!. App. Ct., 

See Autrefois Acquit ; Autrefois’ Convict; oe 
Forgery ; Homicide ; Larceny ; Liquor Laws; Lot- 
tery. 

CRIMINAL PLEADING. 
as om sale of liquors to divers persons, dig. S. C. 


ouiaae, illegal branding of two ontmats at same 
place but one offense, dig. Tex. Ct. App., 96. ‘ 
CRIMINAL PRACTICE. 
Question of intent when one of law, Johnson v. 
State, in full, 8. C. Ala., 114 
Refusal of continuance for failure of witness to ap- 
pear, excuse of subpeenaed witness, dig. 8. C. Ga., 


Venue of commission of forgery, inference from pris- 
oner’s possession, dig. S.C. App. W. Va., 194 
CRIMINAL PROCEDURE. 

What is poctese cause for issuance of warrant, dig. 

8. C. Kan.,1 
CUSTOMS. 

As to waiver of protest, dig. 8. C. Pa., 338. 

To pay charges of antecedent connecting carrier on 
freight does not create duty, dig. U. 8. C. C. E. D 
Mo., 476. 

See Evidence. 

DAMAGES. 

Benefit from trespass competent to mitigate damages, 
Mayov. Springfield, in full, 5. J. C. Mass., 414 

Breach of contract to assign policy, measure of, for, 

dig. S. J. C. Mass., 175. 

Cause producing secon:! cause, makes wrong-doer li- 
able for all damages from second cause. Terre 
Haute, etc.,R C. v. Buck, in full, 8. C. Ind., 

Caused by. mistake of competent surgeon, payable by 
guilty party. dig. Tex. Ct. App. 337. 

Caused by running away of ang 4 anes by train 
not remote. dig. Tex. Ct. App. 

“Contracts of Carriers Linglting ‘Laability for Negli- 
gence to a specified sum,” 323 

“Damages fore ~ gen 7 breach of contract for ser- 
vice for specified period,’ Eugene McQuillin, 342. 

Evidence of, in libel suit, Pe may show he has 
wife and child. dig. 8. C.N. H., 156. 

In breach of contract hx assign insur ance policy. Dodd 
v. Jones, in full. S.J. C. Mass., 249. 

For — arrival ¥* goods by collision, remote - 
ness ne Notting Hill, in full, Eng. Ct. App., 314. 

For non-delivery of architect’s plans. Mather v. Am. 
Exp. Co., in full, 8S. J. C. Mass., 410. 

For nuisance after commencement of action not 
recoverable. dig. 8. C. Wis., 47 

“For wrongful dishonor of ohectm: fe ~~ =. 
391, note to Birchall v. Third Nat ank, in full 
Com. Pl. Pa. 

For wrongful expulsion from train for refusal to com- 
Wie" a7s. improper exactions of conductor. dig. 8. C. 


In eminent domain, measure of, whether occurring 
after or before suit. dig. S. C. Mo., 16. 

In breach of promise cases, n. 500. 

“ene damages,” Elisha Greeenhood I, 280, II, 
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DAMAGES—Continued. 
Measure of, on breach of warranty in a of horse. 
Case v. Stevens, in full, S, J. C. Mass., 
Right to vindictive, never survives. Shetk v. Hobson, 
in full, 8. C. Jowa, 154. 
“Value of the Human Body,” John F. Baker, 139. 
Proximate. 
For negligent construction of attachment to reaper. 
dig. 8. C. Ind., 396 
For non-delivery of architect’s plans. Mather v. Am. 
Exp. Co., in tull,S. J. C. Mass., 410 
See Eminent Domain ; Riparian Rights. 


DECEIT. 

Rep esentations i fact affecting value, actionable. 
dig. 8. C. 

Representation ha building is fire proot, only opin- 
ion. dig. N. Y. Ct. Com. PL, 175. 

Signing paper without authority is 4 em oy of 
act, not oflaw. dig. Eng. H. Ct Q., B. Div., 337. 

DEED, 

Boundary on river carries what, dig. S. C. N. H., 237. 

Construction of variation in boundaries, from points 
of compass. dig. S. C. Mo., 437. 

“Deeds of a testamentary character,” W. W. Thorn- 
ton, 46. 

Delivery, retention of deed by grantor as trustee. 
dig. U. S.C. C. W.®. Pa., 9%. 

Delivery on condition 4 officer of grantee, no 
delivery. dig. 8. C. Cal. 255. 

Delivery to grantee does not operate by relation to 
defeat oece — grantee having no notice of deed. 
dig. 8. C. Lol., 

“Escrows,” rtenaall Journal, 127. 

Grant of land bounding on highway. dig. S.C. R. L, 
255, 


Grant with all privileges carries boom. dig. S. J. C. Me. 
456. 


“Implied | and implied reservation,’ Solicitor’s 
Journal, 446. 

Not amounting to a will. Mattocks v. Brown, in full. 
S. C. Pa., 173. 

“Representatives,” not synonymous with “heirs,” 
Brown v. Mattocks, in full, S. C. Pa., 215. 

Who takes property at A’s death, which is given to 
her and “if she should die without issue” to her 
cousins? Q. & A., 177. 

See Agency. 

DEFENCES. 

Plea of former suit pending proper when, dig. S. C. 

Tenn., 337. 


DEVISE. 
Sale and repurchase of devised property, effect of, 
dig, 8. C. Cal., 456. 


DIVORCE. 


— riation of property by wife no defence to suit 


ony, dig. 8 Iowa, 437 
Desertion, unreasonable attempt to make wife change 
her residence. dig. Ky. Ct. App., 16. 
= oe cruelty, calling wife bitch is. dig. S. C. Mich., 
Imprisonment for crime poe cree desertion. Wolf.v. 
olf, in full, N. J. Ch? Ct., 
Liability of husband’s made = counsel fees of wife, 
McCurley v. Stockbridge, in full, Md. Ct. App., 253. 
Hopes to support, not extreme cruelty, per se, dig. S. 


ye 


Restitution of alimony may be ordered. dig. 8. C.N.H., 
156. 


DOG LAW. 
Who is owner, nee ‘waa dog for master’s benefit, 
dig. Ky. Ct. App., 96. 
DOWER. 
In defeasible fee simple, dig. 8. C. W. Va., 376. 
ee x. of homestead rights, no release of dower, dig. 
8. J.C. Mass., 1 
ne of widow in land in another’s name. dig. S.C. 
owa, 36. 
EASEMENT. 
Are eres easements divisible to many grantees?Q 
Can grantor reserving right of way, after granting 
parcels to which it is appurtenant, make agreement 
concerning it with grantee? Q. & A., 18. 
Do by ity arise ye easement in 
gross is reserved by grantor? Q. & A., 18. 


Does wee Oz necessity exist when one, except sup- 
plemen by trespass? Q. & A., 


¢ 








EASEMENT—Continued. 
Do reserved easements of way pass to subsequent 
grantees of grantor? Q. & A., 1 
oe oe grant, conveyance of adjoining“lot, dig. \. J. 


Is reserved od right of of way casement appurtenant or in 
gross? Q 

Non user does not affect, dig. N. J. Ch. Ct., 36. 

Rights impliedly reserved by owners in street dedi- 
cated to city, dig. U.S. C. C. E. D. Tenn., 77. 

ECCLESIASTICAL LAW. 
wr it~ — of Episcopal church as to voting, dig. 
. Pa, 9. 
EJECTMENT. 
oi maintainable by city to recover street, dig. 8. C. 
is.,43 
ELECTIONS. 

Interference with electoral franchise what is, dig. L. 
C. Sup. Ct., 77. 

Qualification of voters, pppoe in matter does not af- 
fect, dig. S.C. N. H., 31¢ 

Rights of. Federal hee ‘at Washington, residence, 
dig. S. C. N. C., 277. 

EMINENT DOMAIN. 

“Additional compensation for additional burdens to 
owners of property, abutting on streets,” I. H. 
Lionberger, 382. gs;. 

“Appropriation of ae rights entitles owner to 
damages, dig. S. C. Mo., 16. 

Condemned property cannot be applied to different 
use, Belcher etc.Co., v.St. Louis ete. Co., in full, 8. Cc. 
Mo., 74.° 286 Se" cir QRBPII a). a A 

“Damages for taking property improved for special 
purposes dig. 8. C. Minn., 96. 

Power of city over condemned wharf poopesty. Bel- 
cher etc. Co. v. St. Louis ete. Co.,in full, . Mo. 74. 

Sale by party condemning land, to one yacht it for 
private purposes, n. 380. 

See Lien. 

EQUITY. 

Bill of Sg pleader lies to try title to informer’s pen- 
alty, dig. 8S. C. N. H., 156. 

Bill to co’ mapel payment, of municipal bonds, does not 
lie, dig. U. S. C. C. D. Cal., 376. 

Cannot assess damages caused Ay ! final injunction 
when improperly granted, dig. S 0., 

Enforcement of tax when pot shop dig. Uv. 8s. Cc. OC 
D. Col., ° 

Many qottens by on parties, not muitiplicity, 
dig. U. 8.8. C. W. D. Wis., 36 

May reform deed for even mistake of law when appar- 
ent from deed itself, dig. S. C. Wis., 456 

~ Oo Mo. ‘~ adopt jury finding Head v. Sack in full, 

Of redemption, equitable assets, dig. U. S. S. C., 316. 

Power of federal sommes to set aside judgments, dig. U. 
8. C. C. E. D. Mich., 43 

wr to ppaeempee with criminal process, dig. U.S. C. 

“> 7 7. 

Priority of {equitable lien of unsecured creditors, dig. 
U.8.C .. Lowa, 277. 

auienenaion of deed, as to quantity of land, for mis- 
take granted when, dig. Ky. Ct. App., 357. 

Reformation of married woman’s deed, when allow- 
able, dig. S. C. Ala., 217. 

What entitles creditor to maintain suit to set aside 
fraudulent assignment, dig. U. 8. C. C. D. Oreg., 136. 

Will compel wea of seat in board of trade to own- 
er, dig. S. C. IllL., 16 

Will not cancel deed for mere inadequacy] of price, 
dig. U. 8. C. C. D. Oreg., 396. 

EQUITY PRACTICE. 272 

Bill by national bank receiver against directors and 
officers multifarious, dig. U. 8. C. C. D. Mass., 297 

star bill fail when original bill is dismissed? Q. 


-» 238. 

Effect of dismissal of bill on cross bill, Q. & A., 278. 

Executrix of second mtanne aig proger party to suit 
foreclosing first mortgage, d . Ct. App., 176. 

Parties in suits to set aside Sa achat conveyances, 
dig. 8. C. App. W. Va., 416. 

a ram triable in foreclosure suit, dig.S. C.N. Y., 


Rights of Mil Oa A. filing cross bill, on dismissal of 
original b +» 319. 

Sapgeren Seenenatie on Sunday, amendable, dig. N. 

Suspension of decree pending appeal therefrom when 
improper, Riehle v. Henlings, in full, N. J. Ch. ut., 


2 
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ESTATES OF DECEDENTS. 
Sale of intestate’s estate upon judgments against him, 
dig. 8. C. So. Car., 217. 
ESTATES TAIL. 
Motives for barring make no distinction, dig. 5. C. 


a., 37. 
ESTOPPEL. 
Acceptance of deed oom. cor 7_— ation, denial of cor- 
porate character, dig. S nd., 297 


Acceptance of satisfaction ‘from one of two alleged 
wrong: doers estops receiver from asserting non lia- 
bility of payor, dig. 8. C. Cal., 496. 

Admission of og ogy st signature estops party, 
when, dig. Ky. Ct. App., 

Denial of corporate capacity, estoppel how claimed, 
dig. U. 8. C. C. D. Oreg., 4 

Denial of corporate * when estopped to 
make, dig. 8. C. Lowa, 37 

uitable Estoppel as ‘Affecting Title to Land,” W.F. 
"p liott, 87. 

Foreign judgments, dig. §. C. N. H., 156 

Inconsistent claims, dig. S. C. Pa., 194. 

Infant not estopped by talse representations of ma- 
jority, dig. S. C. II1., 16. 

oa against one joint promisor, dig. 8.C.N. 

+, 376, 
None, “oe there is a mistake of fact, dig. 8. J.C. 
ass., 175, 

Of married women, dig. Ky. Ct. App., 96. 

One entering oy Moonee, estopped to allege adverse 
possession, dig. S Pa., 276. 

One permittin at by railroad can not re- 
claim land, dig. S. C. La., 398. 

Party remov hoes cause estopped te er ¥ ren 
of federal courts, dig. U. 8. C. C. N 

Railroad cannot deny public character - oe over 
which crossing is maintained, dig. Tex. Ct. App., 317. 

Release of dower in defeasible fee simple, determina- 
tion of estate, estoppel to claim, dig. S.C. App. W. 
Va., 377. 

Right to deny trust in ay erty represented to be pur- 

chaser for another, dig. 5. C. Oreg., 297. 

Riparian proprietor not estopped by Raeetetge of 
wrongful appropriation, dig. 8. C. Cal., 416. 

Seizure of boat, assertion of cm_y to earn freight 
a plaintiff the cause, dig. U. 8. C. C. 8. D.N. Y., 


Tenant can not assert prior title by condemnation 
proceedings, dig. S. C. Neb., 437. 

Trustee not omeppet by waiver of past commissions 
to claim them in future, dig. Md. Ct. App., 398. 

See Partnership ; Removal of Causes. 


EVIDENCE. 

Age of witness may be testitied to by himself, dig. 8. 
C. Cal., 255. 

“Confessions in the Presence of the Police,”’ Justice of 
the Peace, 68. 

Burden of proof. 

Of extension of time, to principal, dig. 8. C. N. H., 431. 

Of knowledge, of defect in machinery by servant, 
dig. 8. C. enn., 397. 

Of insanity on accused, amount of evidence required, 
dig. 8. C. lowa, 31 

Of negligence of bailee, dig. S. C. Pa., 456. 

Of negligence of trustee in selecting sub-agents, dig 
Eng. Ct. App., 337. 

€om 5 

Admission of negligence, subsequent conduct 8. C. 
Tex., 136. 
Op-Sateptans after conviction is competent, dig. S. C., 
0., 16. 

Evidence of defendant’s name on wagon competent 
to establish relation of master and servant, dig. 8. 
C. Mich., 37. 

Court may exclude Sonemnggtens witness on its own 
motion, dig. N. J. Ch. Ct., 37. 

“Dying Declarations, a. 

Exclusion of entire evidence, partially incompetent, 
proper, dig. S. C. Ala., 116. 

“Exhibition of personal injuries to the jury,’’ M. W. 
Hopkins, 144. 

of characte admissible in malicious prosecution, 
dig. 8. C. Wis., 317. 

Of defendant’s wealth in seduction, dig. S. C. Mich., 16. 

Of malice, in libel, dig. 8. C. N. H., 156. 

“oer of i os Job laws and the Laws of other States,’ 

II, 242, hn D. Lawson. 

poset of lost public documents by copy of copy im 

proper, dig. 8. C. Cal., 268. 








EVIDENCE—Continued. 


Proof of pedigree, pouststene of declarations of de- 
ceased persons, dig, 8.C. Pa., 194 

Reputed wealth of defendant in suit, assault and 
battery how shown, dig. 8. C. Wis., 

Testimony of husband against wife, pil 8. C. Iowa, 
156. 

Witness may give conclusion from facts when, dig. 

C. Ala., 116. 

er’ accounts not admissible in his favor, dig, 

Of death general repute dig. S C. lowa, 377. 

House of ill fame, existence of, not provable by re- 
putation, Henson Vv. State in full Md. Ct. App., 230. 

In suit on contract for alleged division of intestates 
propery. his wishes as to division provable, dig. 

. C., Vt., 255. 

uf constitutional cowardice po competent in case of 
homicide, dig. S.C Minn. 3 

Of due care,neglect to Sie dies lantern ohengea efforts to 
procure same provable, . 156. 

Of general custom in trade to ptt. fact dig. 8. J. 
C. Mass. 298. 

Of similar condition of ore. on other days, in action 
for negligence dig. 8. J. C. Mass., 58. 

Of value, not confined to present value, dig. 8. J. C. 

Mass., 116. 

Of wealth and position of defendant in suit for assault 
incompetent, dig. 8. C. Wis. 437. 

Ppeteqnegate views of locality admissible, dig. 8. C. 

a., 218. 


Plaintiffs conduct indicative of pain provable when 
dig. 8. C. N. H. 156. 
Pleadings as evidence, dig. S. C. N. C. 298. 
Proof of malice dig. S. C. Wis. 317. 
Proof of cage statements of witness on question of 
credibility, dig, 8. C. Ill., 377. 
Rebuttal of charge of newt, ey of rent re- 
ceipts dig. S Mass., 116. 
Relation between Realy a of prosecutor dig. 
8. C. Ala., 298. . 
Expert testimony. 
Calculation of obstacle to frighten horses may be 
testified to by experts, dig. 8. C. 456. 
“Cautioning the jury as ~. © eee testimony,’ Henry 
Wade Rogers, 419, C. T. 4 
Weight to be given it, seman etc. R. Co. v. Thull in 
full 8S. C. Kan., 
Weight of dig. S.C. Neb. 397. Corresp. of H. W. Rogers. 


Whether goods are kept as well as they “usually are 
when attached” not subject of dig.S C. Kan., 456. 
Hearsay. 
yo for skill inadmissible, when dig, 8. C. Mo. 
dds 


Judicial notice. 
Of duration of court sessions not taken, dig. 8. C. Tex. 


Opinion Evidence. 
Estimate of speed of train, dig. 8. C. Wis., 430. 
Non professional witnesses may testity asto insanity 
dig. 8. C. Kan., 456. 
Opinion of non-professional witness as to insanity 
proper when, dig. U. 8. C. C. D. Oreg. 397. 
Whether consent given yy yA e willin, ~ ue 
conclusion from facts for jury, dig. 8. C. Ala. 21 
Parol. 3 
Changing effect of boundary in deed on river Inadmis- 
sible, dig. S.C. N. He, 237. 
Explanation of absolute transfer of stock competent, 
dig. 8. J. C. Mass. 175. 
-_ 7 oe of tax receipts when proper, dig. 8. C. 
a, 
Illegal contract, different from yeiing,® not competent 
to establish by parol, dig. 8. C. M 
Latent ambiguities techuical pada ‘dig. 8. C. Ala. 116, 
Payee of sealed note may be shown by parol, dig. 8. 
So. Car. 136. 
To add to bill of sale additional, agreement, dig, 8. C. 
Mich., 377. 
To contradict expressed consideration, admissible, 
dig. S. C. Mo., 
Presumptions. 
As to acts necessary to self-preservation dig. Md. Ot. 
App. 477. 
From possession of recently stolen property dig. 8. C. 
App. W. Va. 195 
Of guilt from being engaged in particular business, 
dig. U. 8. C, C. W. D. La., 137. 
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EVIDENCE—Continued. 
Of partnership, dig. S. C. Mich., 38. 
Of payment of judgment how overcome, dig. 8. C. So. 
Car., 136. 
Promise by debtor to pay on receipt of notice from 
assignee, “ay to be to assignee, Trow v. Braley 
in fullS. C. Vt., 293. 
See Partnership. 


Privilege Communications. 
Attorney must swear who signed affidavit for capias, 
dig. L. Can. Q. B. 317. 
Communication from creditor’s attorney to officer as 
to attachment not privileged, dig. S. J. C} Mass., 116. 
State laws apply to federal practice dig. U. 8.8. C. 477 
Relevancy. 
Of habit to show payment pew, Lehr v. Conk- 
ling, in full, Md. Ct. App., 
Partnership books may be -- to prove nature of 
transaction with partner, dig. S.C. Mich., 397. 
Proof of persons dependent on plaintiff = action 
for personal injuries, not relevant, C. & A. R. Co. v. 
Few, in full, Ml. App. Ct., 415. 


Reputation. 
Witnesses reputation for veracity may be shown to 
rebut evidence of conviction, Gertz vy. Fitchburg R. 
Co., in full, 8. J. C. Mass., 134. 


Res Geste. 

Admissions of agent a “ to cause of injury not part of 
res geste, dig. S, C. Pa., 277. 

Complaints of person injured as to cause of accident, 
when part of, dig. S. C. Ga. 

Declarations as to assailant, made after shooting, 
dig. 8. C. Ga., 438. 

Declarations by agent as to cause of accident, dig.S.C, 
Towa, 438. 

Description of assailant,by victim soon after assault 
part of, dig. S. C. Minn., 397. 

sg Doctrine of Res Geste,’”’ American Law Journal, 
198. 


Res Inter Alios. 

Judgment in suit against husband for 7 not 
evidence of liability for wite’s support, dig. S. J. C. 
Mass., 416 

Sufficiency. 

Conviction of murder on confession alone, n. 380. 

Of accomplices, dig. N. Y. Ct. App., 298. 

be evidence of truth of libel, dig. 8. C. Wis., 317. 


alue. 

‘Of stock, how shown, reports of — by exchange 
board, incompetent, dig. S. C.Cal., 

See Parent and Child; Deeds. 


EXECUTION. 
steyies order does not affect lienon goods, 7 $.C. 
Bey 
EXECUTOR. 
Assignment of note by, entitles assignee to sue in for- 
eign State, Campbell v. Brown, in full, 8. C. Iowa, 4. 
Execution of power “of ae of two executers, proper 
when, dig. 8. C. Mich 


EXEMPTIONS. 
omens re-delivery bond no waiver of, dig. 8. C. Neb., 

“Growing Crops,” fruit trees not, dig. 8. C. Cal., 195. 

‘Household Furniture” works of art, net, dig. Ct. 
Com. PI. Phila., 218. 

Is homestead liable for debt contracted after right to 
—— accrues, but betore issuance of patent? Q. & 
A. 219. 

“Jackass” is horse, dig. Tex. Ct. App., 237. 


EXTRADITION. 
— entries not torgery, dig. U.8.C. C. 8. D. N. Y., 
“Retention of ee Prisoners for Other Crimes,” 
Elisha Greenhood, 22. 
Right of asylum of fugitive rag epee in country to 
igiicl be has fled. af fugitive 457. . 
arate can not obey demand yd ‘Indien Nation, dig. U. 
8.C.C. W. D. Ark., 
FALSE aaenae 
Arrest by officer, without warrant, breach of the 
peace, what amounts to, dig. 8. C. Mich., 438. 
— by private person justifiable when. dig. 8,C. N. 
ae of insane person justifiable when, dig, 8. C. N. 





FALSE IMPRISON MENT—Continued. 

Arrest of one privileged from arrest, not actionable, 
dig. 8S. J. U. Me., 497. 

Liability of judge for issuing warrant for commission 
of crime barred » 4 = tion acts. Vaughn v. Cong- 
don, in full, 8.C. V 

Right to apprehend” in insane persons. Kelleher v. 
Putnam, in full, § oy 252. 

FEDERAL COURTS. 
st Ay Re plaintiff does not affect jurisdiction, 
g.U.8 W. D. Wis., 416. 

Hae no jurisdiction to preserve ad litigated in 
State courts, dig. U. S.C. C. D. Cal. 

Party taking decision of estopped to ee contrary de- 
cision of state court, dig. 8. C. lowa., 

“Privileged a. “a — laws apply to 
Federal courts, dig. U. S. 8. C., 

Will not restrain action against “discharged bankrupt 
in State court, dig. U. 8. C. C. W. D. Pa., 57. 

See jurisdiction. 

FORGERY. 
False entries not, dig. U. 8. C. C. 8. D. N. Y., 156. 
Is on ae og tg without le yl gery? 
& A,, 196. 

Signing instrument per procuration not. dig. U. 8. C. 

D.S. D. N. Y., 156. 
FRAUD. 

Can deeds be avoided for fraud as against innocent 
purchasers from grantee, before deed was made? 
Q. & A., 219. 

Purchase by executor of wow property creates 
resulting trust. dig. U. 8. C. C. W. D. La., 277. 

“Recission of 5 2 ita of Consideration.” 
Crosby Johnson. II,7 

FRAUDULENT CONVEY ‘ANCES. 
Check for United States pension may be given away, 
ig. S. C. lowa, 438. 

Conveyance of part of tract to wife in consideration of 
execution of deed to creditor voluntary. dig. 8S. C. 
Iowa, 317. 

Parties nece*sary in biil to set aside. dig. 8. C. App. 
W. Va., 497. 

Preferences when void, dig. S. C.}Mo., 438. 

Upon creditors, acts of alleged fraudulent vendor can 
not be shown. dig. S J.C. Mass., 116 

Wife in suit for alimony entitled to demand setting 
aside of fraudulent deed of husband. dig. S. C. Tex., 
16. 

GAMING. 
See Action. 
GARNISHMENT. 

Insurer may be garnished for debt owing by mor ve: 

oo , Whose interest is protected by policy. dig. 5. C. 
inn.. 238. 

Judgment due totwo not subject to, against one, dig. 
Eng. Ct. App., 377. 

a 4 ee to pay another’s debt, may be garnisheed. 
dig. 8. Vt., 255. 

écdbastiiens liable to full subscription, not withstand~ 
ing rr agreement with corporation. dig. S. ¢ 

a., 16, 

The absurdities of the Missouri garnishment law. 

Corresp., 40. 
GIFTS. 

Direction to bank to pay wife deposit, not gift. Pope 
v. Cushing, in full, t., 471. 

“‘Donatio Cansa Mortis,” W. L. Murfree, Sr., 222. 

“Gifts inter vivos’’ W.L. Murfree, Sr., 422. 

Gifts inter vivos, what necessary to pass title, dig. 8, C. 
Pa., 255. 

GOOD-WILL. 

Good- will,” Elisha Greenhood, 362. 

Rival corporation can not solicit business by sending 
circulars to customers of old firm of one stockholder 
who has sold his interest in good will. dig. S. C. 
Mich., 337 

GUARDIAN AND WARD. ° 

Must surrender money or invested property to succes 
sor, dig. 8. C. Mo., 497. 

a a ne with, after age, opened when. dig. S. C. 

See ‘Action. 


HABEAS CORPUS. 
Cement prisoner, not liable to re-arrest, dig. 8. C. 
Wis. 37. 


See Extradition. 
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HOMESTEAD. INSURANCE—Continued. 
Abandonment of husband deprives wife of, dig. S. C. Notice of assessment not invalidated by mere formal 
Neb. 497. defect. Karcher v. Supreme Lodge, Knights of 


Waiver by guardian nugatory, dig. S. C. Iowa, 377. 
HOWESTEADS AND EXEMPTIONS. 
See Assignments; Partnership. 
HOMICIDE. 
Acceleration of death from disease by violence, is 
murder, dig. S. C. Cal. 
“Constructive Murder.’ Law Times, 188. 
Is advising suicide, murder? 198. 
Killing for self-preservation is, C, T. 481. 
mee et >, hh Commonwealth v. 
Pierce, C. T., 8. J. C. Mass. 461. 
Previous pr ovocation of deceased with no wicked ob- 
oat, no obstacle to plea ot self-defense, dig. 8.C. Mo. 


Surgical operation immediate cause of death, no de 
fence, dig. Ky. Ct. App. 96. 

Throwing missile from roof of poe Lpoamigentiy, and 
killing some one, what is, Q. & A. 

HUSBAND AND WIFE. 
Agreement Fad to trust in property, between, binding, 
ig. S. C. Ind. 498. 

“Co- habitation and Intercourse as Mar riage Rights.” 
David Stewart, 142. 

Contract between, as to wages of former, gives his 
creditors attachable interest. Kingman v. Frank, in 
full, S. C. N. Y. 470. 

Contract between in bar of dower void. Whitney v. 
Closson, in full, 8. J.C. Mass. 449. 

Husband not liable for wife’s torts in Kansas. Morris 
v. Corkhill, in fall, S. C. Kan. 353, 

Liability of husband for counsel fees of wife in suit for 
= orce. Handy v. Stockridge, in full, Md. Ct, App. 


a ey ha of aaene for property stolen by wife, dig. 


Se aration - no bar > ' for wrongful 
eath of other, dig. S. C. Tex. 2 
IMPRISONMENT FOR DEATH. 
See Contempt. 
INDICTMENT. 
oe of false degree invalidates, dig. 8. C. R. I. 


Sufficiency, allegation of being “common night- 
walker,” dig. S. C. R. I. 256. 
See Larceny. 
INFANCY. ; 
“Liability of Infants for Necessaries.”’ 
Liability of Infants to arrest for debt, n. 


Necessaries, goods furnished to minor when oneeee. 
aot, Barnes v. Toye, in full, Eng. H, Ct., Q. B. Div. 
434. 


Law Times, 99. 


“Rescission of Contracts—Return of Consideration.” 
Crosby Johnson, II. 7. 
INJUNCTION. 
Closing of public street restrained — suit of private in- 
dividual, dig. S.C. N. So. Wales, 3: 
Issues to prevent trespass, when, da, Ky. Ct. App. 156. 
Lies to restrain nnjust taxation, when, dig. S. C. Kan. 
137. 
Not grantable to mortgagee x restrain sale by chattel 
mortgagor, dig. 8S. C. Minn. 318. 
To restrain slander, granted, C. T. 281. 
When issued to ~~ m nuisance. McAffrey’s Appeal, 
in full, 8. C. Pa. 410 
See Jurisdiction. 
INN KEEPERS. 
Intoxication of guest increased, duty of, dig. S.C. 
Mich. 277. 
Rights to remove guests afflicted with contagious dis- 
eases, C. T. 161. 
Who is ‘a guest, dig. 8, C. Vict. 256. 
INSANITY. 
On subject of taxation avoids tax sale. Head v. Sack, 
in full, 8. C. Mo. 11. 
See Evidence; False Imprisonment; Judgment. 
INSOLVENCY. 
Discharge in, bars action on note asonet, but not 
indorsed to citizen of other State, dig. S. C. Cal, 156. 
See Attachment. 


INSURANCE. 
Co-operative Life. 
Member sus ee for non-payment of dues not “in 
good stan "66 ree. upreme Lodge, Knights 


of Honor, in. C. Mass. 152. 





Honor, in full, 8. J. C. Mass. 152. 

Suspension of member not subject of judicial inquiry. 

wag Supreme Lodge, Knights of Honor, in full, 
8. J. C. Mass. 153. 
Fire. 

Bond, with contession of judgment, an incumbrance 
on premises, dig. S. C. Pa. 194 

Company estopped to complain of indefiniteness of 
answers when policy issued after them, dig. 8. C. Pa 
amide 

Condition against alienation, conveyance of part of 
premises, breach when. Baldwin v. Hartford Fire 
Ins. Co., in full, 8. C. N. H. 394. 

Condition against alienation of policy violated by 
change of title between partners dig. 8S. C. lowa, 

Condition eqptnst alienation waived only by indorse- 
ment, dig. 8. C. Cal. 337. 

a ok to keep up other insurance dig. 8S. C. 

Examination of ee ‘oerrentiemeires valid,dig. 
U. 8. C. C. D. Minn., 

False representations et assured waived by consent 
to assignment of policy, dig. S. C. Ia., 377. 

Increase of risk, case of, dig. 8. C. Conn, 58. 

Loss of interest destroys policy, dig. U. 8.€ C.,D 
Minn. 157 

Notice of loss to two companies, joinder in one notice 
proper, dig. S. C. Cal. 116. 

“Premises” in policy, what are, dig. 8. C. N. H. 416. 

-Refusal to mw, loss, no waiver of right to timely no- 
tice, dig. S. C. Vt. 237. 

Removal of goods to save from Somreeston, avoids 
policy on them, when, dig. S. C. Mich. 4 

ra against pocwins of gun powder, construc- 

on of, dig. S. C. Cal. 

Taking of acknow Ne mend by agentof conveyance of 
insured property, no er of condition against 
alienation, dig, S . C. N. H. 157. 

What amounts to non-occupation to avoid policy, dig. 
8. C. Conn. 136. 

See Damages. 

Indemnity. 

a to workmen in ordinary business of insured, 

n.2 


ife. 

Assignment to one without interest valid, dig. 5. J. C. 
Mass. 416 

Impairment of health by intoxication need not be 
permanent to avoid policy, dig. U. 8. C.C., D. N. J. 58. 

Implied contract of marriage creates insurable inter- 
est, dig. U. 8. C. C., E. D. Mo. 41%. 

Involuntary suicide by accident not within policy, 
though _ condition is absolute, dig. U.S.C. C., N. D 


Killing by another in defense of his wife, is death in 
orm of law’ though insured was intoxicated, 
Provision that non-payment of interest on premium 
notes, should avoid policy, void, dig. S. C. Wis. 438. 
Receipt after forteiture of assessments levied before 
forfeiture, no waiver of forfeiture, dig. 8. U. Ia. 37. 
Waiver of breach of —— by acceptance of poche 
of death, dig. S.C. G 
¥ hat amounts to a ‘‘v = he exposure to unneces- 
sary danger,” dig. S. C. Ont. 157. 
INSURANCE AGENTS. 
Negligent performance of duty to cancel insurance 
policy, dig. U. S. C. C., 8. D. Ohio, 254. 
INTEREST. 
— rate runs on decree, dig. S. C. App. W. Va. 


On notes payable from maturity, days of grace, Q. & A. 
359. 


On verdict in action against carrier for negligence in 
carriage of passenger, dig. Ky. Sup. Ct. 357. 
Rate after maturity, conventional rate continues, 
dig. S. C. Fla. 136. 
Upon interest overdue allowable, dig. 
See Agency. 
INTERVENTION. 
To participate in trust fund, Pee at law not 
necessary, dig. U. 8. C. C., E. . La. 277. 
JOINT COVENANT. 


Broken by violation by one, dig. U. C. Can. H. Ct. Ch. 
Div., 58. 


8. C. Oreg. 237. 
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JUDGMEN 
Admissib lity of evidence between other parties, dig. 
ol., 

Pri one lunatic, voidable only. Head v. Sack, in full, 
8. C. Mo., 11. 

For sale of land for taxes not assailable collaterally. 
Head v. Sack, 8. C. Mo., in full, 11 

Entry of satisfaction can not be vacated upon os og s 
ailing to comply with contract, dig. 8S. C. Pa., 

Keeping it alive after satisfaction, dig. S. C. Pa., mi. 

JUDICIAL SALES. af 

Creditor selling even void title, must give credit for 
bid. Wellsv. Vandyke, in full, 8. C. Pa., 449. 

Failure of officer to appraise may be cured, dig. 8S. C. 
Neb., 194. 

Improper advertisement of prior ineffectual sale, does 
not effect second sale. dig. S. C. Neb., 37. 

Interest of vendee before acknowledgment of sheriff’s 

. dig. S.C. Pa,, 97. 
Not ot effected by errors in suit not jurisdictional, dig. 
‘ 

Time for redemption from, begins when, dig. 8. C. 

Ind., 37. 


a ea 
Injunction to restrain conveyance of fg il in other 
States, proper when. dig. Ky. Ct. App., 116. 

Joinder of several claims does not give, as to amonnt, 
dig. U. 8. C. C. W. D. Wis., 37. 

May be gained by amendment, dig. S. C. Mo., 17. 

Of federal courts over suits against states, C. T., 341. 

Of federal courts over suit between alien and citizen 
of D. C. dig. U. 8. C. C. S. D. N. Y., 77. 

Of federal courts to set aside deeds of assignment, 
dig. U. S.C. C. W. D., Iowa, 77. 

Of federal courts to prosecute sending lottery letters 
through mail when. dig. U. 8. C. C. E. D. La., 77. 

Of Justice of the Peace in Mississippi, Q. & A., 359. 

Of state courts, to order erasure of mortgages, when 
federal courts have mortgages in liquidation, dig. S. 
C. La., 477. 

ar a e be eves ie district may be waived. dig. U. 8, 

Summary removal of occupant of house of ill-fame 
when proper. dig. S. C. ie, ‘ 
“The Modern Idea of Jurisdiction,” Seymour D. 
Thompson, 102. 

Want of, not subject of collateral when. dig. 8. J.C. 
Mass., 136. 


What sufficient to mie BC ge 7 lemmas establish- | 


ment of agency. C. Iowa, 1 


See Estoppel; Practice. 


JURY. 
Bias — “omen of party no objection, dig. 
Tex. Ct. App., 277. 


Competency of venireman, interest in same question 
disqualifies, dig. 8. C. Fia. -» 136. 
JURY TRIAL. 
a 4? le competency of gossip, to prove dig. 8. C., 


Power 0 of a4 x a to set aside verdicts. ag ene v. Col- 
Eng. H. Ct. Q. B. Div., 
aust ee on creditor’s bill,dig. S. J. As an 
JUSTICES OF THE PEACE. 

Jurisdiction of in Mississippi, days of grace on notes, 

‘amount. Q. & A., 359. 
LANDLORD AND TENANT. 

Deuce from part of premises, effect upon rent. dig. 

Dispossession of tenant of part of we by land- 
lord when not an eviction. dig. 8. 457. 

Landlord liable for tenant’s eee of neighbor’s 
water, when, dig. S. J. C. Mass., 358. 

Landlord not liable for defect in side-walk, in pos- 
session of tenants, ones long notified to repair it. 
dig. Com. Pi, Pa., 318. 

“The implied condition on the letting of a furnished 
house,” Solicitor’s Journal, 348. 

Tenant, holding over after written proposition to de- 
—_ higher rent liable therefor, dig. 8. C. Colo., 

Signing lease with knowled, pat ad breach of cov- 
enants waiver, dig. 8. UC. oy 477. 

See Estoppel, 

LARCENY. 
Agu eqeeting money out of safe, guilty of, dig. S. C. 
-» 438. 


Elements n to create ote of, what not. 
Johnson v. State, in full, S S.C. Ala., 114. 





LARCEN Y—Continued. 
Gaming is, when. dig. 8. C. D, C., 175. 
err | property by false pretext is, dig. Te.. Ot. 
App 
a of intestates prgperty, proper allegation of. 
dig. S.C. App. W. Va., 194 
Sufficient allegation of " ownership. dig. 8. C. Cal., 
Wrongful conversion of hired property when, dig. 
Tex. Ct. App., 457. 
LEASE. 
Alteration by tenant, what is, dig. S. C. Oreg., 157. 
Erasure of covenantin lease, no evidence of intent o 
erase condition of forfeiture for doing same act, dig. 
5. C. Minn., 195. 
‘‘Rates,”’ what are, dig. S. Eng. H. Ct. Ch. Div., 237. 


LEGAL MISCELLANY. 
Aaron Jones’ novel method of settling partnership 
affairs, n. 100 
A Dog examined as a Witness.” Jrish Law Times, 260. 
A hint to Queen’s Counsel, n. 120. 
A legal benediction, n, 200. 
“A legal lament,” 420. 
Anecdote of Judge Black, n. 20. 
Anecdote of Baron Alderson, n. 140. 
So Colored lawyer's idea of habeas corpus, n. 


An original decision, 200. 
Appointment of Gresham, J., C. T., 331. 
A queer case of state boundaries, n. 60. 
A queer reason for postponement, n. 100. 
Are cow-catchers intended to destroy cattle’ n, 20. 
“Arguing v. Wrangling,” Manitoba Law Journal, 258. 
“A Sketch in an American Court,”’ 179. 
Believed him guilty, 200. 
Brooklyn’s lawyers and gas rates, n. 100. 
Capital articles, C. T. 121. 
Communis error facit jus, Canadian Law Times, 509. 
“Convincing a Jury,” J. W. Donovan, 199. 
Cost of insolence to Chicago judges, n. 100. 
“Credibility of Welsh Witnesses,” Law Times, 259. 
Criticism of Judges, C. T., 141. 
Death of Noah H. Swayne, C. T., 341. 
Decision of law suits in Siam, n. 10). 
English lawyers’ rights to fees, n. 420. 
Estimate of Choate by W. W. Story, n. 400. 
Fate of Mississippi lawyers and editors, n. 100. 
Forensic floridity, n. 240. 
“Honesty is the Best Policy, ”? 120. 
“How to argue a bad case,” Geo. M. Davie, 299. 
“Humorous Judges,” 119. 
“Is English Law gloomy?’ 99. 
“It was simply Absent-mindedness,”’ 180. 
Journalistic plagiarism, C.T., 81, 121. 
Judge’s Common Sense, n. 180. 
Judge Drummond’s Resignation, 1. 
Judge Rorer’s Death, n. 180. 
“Judicial Capacity,’ 160. 
“Judicial Ignorance,” Canadian Law Times, 360. 
Judicial instability, 301. 
Judicial prolixity, 401. 
Justice Williams’ opinion of criminals, n. 340. 
Justification for hog stealing, n. 160. 
“Lawyers as Speakers,”’ 160. 
“Lays of the Law,’’ n. 100. 
“Legislative Oversights.” 60. 
Marshall’s judgments, n. 420. 
Matt Carpenter’s estimate of Rufus Choute, n. 400. 
Missouri Bar Association Meeting., 59. 
- Origin of Trial by Jury, 59. 
“Our Common Law,” 60. 
Our respects to our Jersey Contemporary, C. T., 41. 
Pat wanted his receipt for his fine, n. 280. 
Patrick Henry’s vincication of John Hook, n. 240. 
Piscatory, 200 
Presumption as to knowledge of Sateen, n, 280. 
Professional pugnacity, n. 420. 
Professional capacity, n. 380. 
Re-nomination of Chief Justice Horton, C. T., 81. 
“Shaksperian Law,” 158. 
Small Clients and smail cases, Daily Register, 80. 
Specimen bar examination, n. 360. 
Speakers and lawyers, Law Journal, 280. 
Specimen bar examination, n. 480. 
Stare Decisis, 119. 
“Tact in Trials,” J. W. Donovan, 460, 
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LEGAL MISCELLANY—Continued. 
Temperament of Rufus Choate, n. 380. 
Thaddeus Stevens attempt to conceal his contempt for 
the court, n. 120. 
The common law too common for a jury, n. 380. 
“The married woman’s acknowledgment,” 118. 
“The value of a clear opening,’’ 99. 
The verbose technicalities of legal phraseology, n. 340. 
The West, By Courtland Parker, 280 
“To be a Lawyer,” J. W. Donovan, 379. 
“Tompkins as a juryman,”’ 140. 
— by jury in the United States Supreme Court, n. 


“Uncertainties of the law,” n. 340. 

William Daniels’ Diminutive Stature and the Fun it 
Caused, n. 120. 

Where did the judge get his handkerchief? n. 120. 

Why she did not object to hugging, n. 160. 

Women as Lawyers, Law Times, 279. 


LEGAL REFORM. 
Contingent fees, C. T., 181, 261, 361. 
Codification and its benefits, C. T., 401. 
Delays in judicial administration, n. 320. 
Governor Hoadley’s views on Codification, C. T., 21 
Judge Dillon’s idea of the jury system, C. T. 281. 
Judge Dillon on Codification, n. 300. 
Law Schools, 119. 
Limitation upon the right to appeal, C. T., 321. 
Publication of nasty cases, C. T., 361. 
Raising Judicial salaries, n. 80. 
Reform in citation of cases, C. T., 361. 
Writing Short Opinions, C. T., 241. 


LIBEL. 
Chase of murder, evidence establishing, dig. 8. C. 
Mich., 


LIBEL AND SLANDER. 

Notice forbidding employees to trade not libellous, 
dig. S. C. Tenn., 417. 

Publication of pleadings in court not gpraamns. Cow- 
ley v. Pulsifer. in full, 8. J. C. Mass., 

Statements in affidavits filed to support motion for 
new trial, privileged, dig. S. C. La., 

Words not rtord eine we ee rs slanderous. 

Knight v. Blackford, in full, 8. 190. 

Words spoken of pees in hie Sah arco actionable 
per se. dig. 8. C. minn., 


LICENSE. 
Right of holder 
tion, dig. 8. C. Ne 
LIENS. 
Agreement upon sale of real and rsonal proper 
= to lien ioe price, dig. S. C. rag 2 Va. air. ined 
Creditor’s bill creates none, dig. 8. J C. Mass., 297. 
For damages for saiies under eminent domain, how 
waived. dig. S. C. Vt., 136. 
For _oor not good against mortgagee, dig. 8. J.C. 
Mass., 1 
Has one furnishing paint for house to one represent- 
ing himself as part owner lien for price? Q. & A., 339. 
‘*Liens of Vendors of Chattels for the Purchase Money.” 
Leonard A. Jones, I, 2, II, 24. 
Reservation of liens in assignment does not benefit 
holders of void liens, dig. 8. C. Ohio, 456. 
Statutory lien for bond, not lost by shipment of goods 
out of state, dig. S. C. N. H., 157. 
Workmen souutes stevedore service, have lien on 
vessel. dig. U. 8S. D. C. 8. D. N. Y.,17. 
See Attorney and Client; Execution: National Banks. 
LIMITATIONS. 
Absence of defendant |! from poate, * epeetianied absence 
contemplated, dig. 8. C. Wis. 4 
Acknowledgment by on. taking security from 
principal not, dig. 8 7. 
Acknowledgment of ‘existing habiitey, dig. S. C. Neb. 


oe peggpment of cost, upon revoca- 


om MET trust barred when trustee barred, dig. Ky. Ct. 

pp 

Criminal limitation acts run . 7 time of commissisn, 
not of discovery, dig. 8. C. 136. 

Effect of limitation in came policy as to suit 
thereon, } ar Seaprery of premiums of void policy, 

owa, 4 

Government Employees are non-residents, dig. S. C. 
Iowa, 37. 

Of action on fire potter to twelve months after loss 
expires when, dig. 8. C. Conn., 457. 





LIMITATIONS—Continued. 
Payment of interest by partner after dissolution takes 
case out of Statute, dig. N. J. Ct. Err., 175. 
Promise to take casc out of statute, sufficiency, C. T., 


Statute limiting time oe recovery of penalties not a 
plicable to suit for dog-bite under statute. Whit 
taker v. Warner, in full, 8. C. N. H., 192 

Statute not tolled by removal of debtor from State as 
against subsequent purchasers of estate, sought to 
be charged, dig. 8. C. Neb., 498. 

LIQUIDATED DAMAGES. 

Forfeiture of price of goods,without delivery, penalty, 
Bradstreet v. Baker, in full, 8. C. R. I., 292. 

“[aeeees Damages” Elisha Greenhood, I., 282, II., 


LIQUOR LAW. 
Parent liable for porns his own child to lounge 
in his saloon, dig. 8. C. Tex., 497. 
Purchase for another without profit, no violation of. 
dig. U. 8. C. C. W. D. La. 
Sale of liquor by druggists. dig. 8. C. N. H., 


LITERARY PROPERTY, 
“Literary Property,” Law Times, 180. 
“Property in Letters,” Solicitor’s Journal, 399. 
Injunction against publication of “substance of 
lectures,” improper, dig. 8. C, Pa., 298 
LOTTERY. 
“Policy game” is. dig. 8. J. C. Mass., 316. 
What amounts to, foreign premium bond sale. dig. N 
Y. Ct. App., 77. 
MALICIOUS PROSECUTION. 
Nol. Pros. is not termination, dig. 8. J.C. Me., 457. 
Probable cause, knowledge of one instigated, no de- 
fense, dig. §.C. Wis., 317 
Representation of great value of insignificant article, 
evidence of malice, dig. 8. C. Wis., 317. 
See Corporation ; Evidence ; Practice. 


MANDAMUS. 
Against corporation to os eeieee to see 
. books proper when, dig. 8. C. » 13 
Against <n ie, to compel pay none of judgment, dig. 


Will issue —- city » compel levy of tax to pay 
judgment in tort, dig. 8. C. Vict., 78. 


MARRIED WOMEN. 

Can estate be shown to be » ell by evidence de- 
hors the deed? Q. & A., 

Is property purchased ame proceeds of sale of “sep- 
arate estate” also “separate estate?’ Can wife con- 
vey it without consent of husband? Has he a cur- 
tesy right therein? Q. & A., 157. 

Mechanic’s liens results on land of, though work or- 
dered by husband, when, dig. S. C. Ind., 298. 

See action. 


MASTER AND SERVANT. 

Acts within the scope of latter’s employment, n, 100. 
Allowing water to escape from locomotive into ie ~ 
iff’s eyes, aneene negligence, Atchison etc. Co 

Thu! in full, 8. C. Kan., 272 
Are train : —_ccaas and brakmen fellow-servants? 
Car inspectors and brakemen, fellow-servants, dig. 5 
C. Ohio 
Case wherein relation of, held not established, Mc- 
Culloch v. Shoneman, in full, 8. C. Pa., 10. 
oe of contract for jury when,dig. S.C. Mich., 


“Damages for Employer’s Breach of Contract for Ser- 
vice for Specified Period,” Eugene McQuillin, 342. 

Detective wppetiness. knowledge of, burden of proof, 
dig. S.C. Tenn., 

Delay of ro bursting of boiler and killing of 
fireman, . caused by negligence of fellow-servant, 
dig. S. C. Tenn. +» 397, 

we and laborers, fellow-servants, dig. 8. J. C. 

e , 

Insecurity of master’s vemiase, knowledge of defects 
a defence, dig. Eng. H. Ct. Q. B. Div. 218. 

Inspector and brakeman not tellow. servants, dig. 8. 
C. App. W. Va., 256. 

Insufficient proot of negligence, dig. S. C. 80. Car., 198. 

a - ed for wilful torts of servant, dig. Md. Ct. App., 

Mate and maste of vessels fellow-servants, dig. S. O. 
Wis., 478. 

Omnibus conductor not a “workman” or “engaged in 
manual labor,” dig. Eng. Ct. App., 176. 
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MASTER AND SERVANT—Continued. 

Servant obeying orders of incom es _Servant, not 
entitled to recovery, dig. S. U. Mich., 

Wrecker and engineer of train fellow- eer rvants, Abend 

v. Terre Haute etc. R. Co. in full, 

Yard- -men and foreman - railroad, ‘tellow- servants 
when, dig. S. C. Minn., 3: 

See Contracts ; aieeiaes. 


MECHANIC’S LIENS. 
“Waiver of Mechanic’s Liens,” Isaac N. Payne, 262. 
See Married Women. 


MERGER. 
Purchase at tax sale by re extinguishes mort- 
gage debt, dig. S. C. So. Car., 
MONOPOLY. 
Grant of, by legislature, void, C. T. 201. 


MORTGAGE. 

Assumption of, see action. 

Assignee of,takes free froin equities, dig. 8, C. Neb.,17. 

Breach of condition as to insurance, deduction of 
amount to gee same by loan agent and promise 
to procure it, is excuse for, dig. S. C. Mo., 478. 

eee © in Sie se subject to explanation 
by parol, dig. S 

Interest of grantee = caen held in escrow, subject of, 
dig, S. C. Ind., 37 

wr of mortgagee for diversion of funds, dig. U. 


ws 4 s — by mistake no satisfaction, dig. 

Ss. a. 

Estoppel to deny title 2g Landlord, right passes in 
foreclosure, dig. S. C. Mo., 


aan a breach of covenant to pay taxes, dig. 8. C. 


0.,; 

Exercise of right to redeem must be seastate not for 
ascertaining expediency, dig. 8. C. N. H., 

Extension of time to purchaser of equity. as » 
mortgage, no release of mortgagor, dig. S. C. Conn., 


- Foreclosure, payment of taxes by mortgagee, rights 
of, dig. S. C. lowa, 438. 
ae * “pool” railroad securities, dig. U. S.C. C. 8. 
+, 499. 
Right of bankrupt to redeem, dig. S. J. C. Mass., 176. 
Right to profits after default,dig. U. S.C. C. E. D. Ark., 


Rights of innocent purchasers, dig. S. C. Mich., 277. 
Rights of intervening prior mortgagees in petition 
ne of second mortgage, dig. U. S8.8.C., 


stipulation for attorney’s fees relates only to com- 
te foreclosures by sale, dig. S. C. Mo.,478. 
Substitution of mortgages does not let in prior oom. 
og see to original mortgage, dig. Can. H. Ct. 
V., 
See Merger. 


MUNICIPAL BOND 
New organization of same town makes it liable on 
bonds ot old ae, Laird v. DeSoto in full, U. 
8. C. C. E. D. Mo., 448 
MUNICIPAL CORPORATIONS. 
Adverse occupation of streets, gives titlejto, dig. S. C. 
Ark., 378 
a _ ejectment to recover streets, dig. S. 
Compelled by mandamus to continue to levy taxes, 
elma for at time of issue of bonds. dig. 8. C. La., 
479. 
County not liable to attorney for defence of criminal, 
dig: 8. C. IL., 
ey for defective construction of street, C. T., 


a ~ ced for latent defects iu highways, dig. S. C. Pa., 


ee © for ce of me improving street, dig. S. 
App. V 

Liability for oon fetal ‘of cemetery officers, City of 
Toiedo v. Cone, in full, 8. C. Ohio Com., 331. 

Liability for negligence of officers in performance of 
duties, Tindley v. Salem, in full, 8. J.C. Mass., 210. 

Liability for seizure of land for po house, Dooley v. 
Kansas City, in full, S. C. Mo., 490 
Ordinance requirin abuttors to remove snow from 
side-walks void, dig. 8. C. N. H., 

Powers of r Officers to emplo OR hysician, 
dig. 8. C.Neb., 38. oer a 

“toe By and Against Counties.’’-—A. J. Donner, 








MUNICIPAL CORPORATIONS—Continued. 
Town not liable for neglect of officers celebrating 
Fourth ot July, dig. S. J. C. Mass., 97, 
Velocipede on sidewalk is not in unlawful place to ex- 
empt city from liability to one injured by defective 
highway, dig. S. J. C. Mass., 457. 


NATIONAL BANKS. 

Can not claim that savings banks are not taxed 7 
non-taxable securities, Davenport Nat. Bk. 
Board, etc., in full, 8. C. Lowa, 55. 

Discrimination against in taxing, what does not 
mount to, Davenport Nat. Bk. v. . Board, etc.,in full, 

8. C. Iowa, 55. 

Liability of shareholder survives, a v. M’f’r’s. Nat. 
Bk., in full, U. 8. C. C. N. D. Il 

Lien on stock in, for money saint forbidden by law, 
dig. U.S. C. C., 298. 

Tax on capital of national bank, no tax on United 
States bonds, Davenport Nat. Bk. v. Board, in full, 
8. C. Iowa, 55. 

See Action. 

NEGLIGENCE. 

“Breach of Contractual duty as a ground for action by 
strangers,” Elisha Greenhood, 168 

Breach of contractual duty, ground of action by 
strangers, dig. S. C. N. J., 176. 

Collision between vehicles of carriers equally negli- 
gent, rights of passengers, dig. S. C. Cal., 498. 

Directing verdict in suit for, when proper, dig. U. 8S. 
C. C. D. Col., 457. 

“Duties to children when trespassers,” Weekly Law 
Bulletin, 160 

Buty of railroads to cattle owners, dig. S.C. Mo., 17. 

Injury on railroad cars prima facie proof of negligence 
+ fad. 06. Terre Haute, etc. R. Co. v. Buck, in full, 8 

n 

Jury may find opmeet guilty of, although it gave 
signals, dig. S. C. Tex., 17. 

Liability fer consequences of fires, dig. S. C. Ind., 498. 

a for contractor’s, nuisance, what is, dig. S. C. 

0., 17. 

“Liability of employer for negligence of independent 

rccrees and their servants,” Frank C. Haddock, 


05. 
—— of railroad for act of stranger, dig. S.C. N. J., 
176. 


One oung oe on ship to see off not a volunteer, 
dig. S N. So. Wales, 78. 

One negligently spreading contagious disease, liable 
to those injured, Smith v. baker, in fnll, U. S. C. C. 

8. D. N. Y., 173. 

seacianalien oom ad of car door on passenger, 
dig. S. C. Iowa, 4 

Violation of eulinance regulatine speed not conclu- 
sive proof of negligence, dig. Md. Ct. App., 478. 

“Visitors on premises and their risks,” Justice of the 
Peace, 287. 

Varo. in signing contract without reading, dig. S.C. 

When case will be withdrawn from _ , Abend v. 
Terre Haute, etc., R. Co., in full, 8. C +» 300. 

See Landlord and Tenant: Master and cour ant. 


Contributory. 
Alighting from train on dark night near stopping 
pa. after signals for stopping not oo se, Terre 
aute, etc. R. Co. v. Buck, in full, S. C. 
weet io eae contract without rey dig. S. 


"eeteny Negligence” Buffalo Daily Transcript, 
139 


Going out on platform of moving train is when, dig. 8. 
C. lowa, 378. 

Knowledge of storm by owner of stock killed by fences 

being down, is, dig. 8. C. Wis., 318. 

Leaving scuttles Ag og: on roof not, in suit for damage 
by water, dig. S. C. Cal., 317. 

Minor riding over panne crossing seg tg stopping 
to listen, not per se, dig. S. J. C. Mass., 

Need not be element of force perce ides accident, 
spon v. Terre Haute, etc. R. Co.,in full, S. C. ILL, 


Passenger sitting in engine-cab ilty of, Yee Tv. 
Terre Haute, etc. R. Co., in fall, gC ne 

Placing arm on car window-sill, not, - = 
Pass Co. v. Brophy, S. C. Pa., in fall, 94 

Plaintiff may prove usage justifying his conduct, dig. 
8. C. Mo., 17. 

Riding on platform, not, per se, dig. S. J.C. Mass., 116. 

Warnin on hese off tracks, not applicable to serv- 
ants, dig. S. C. [l., 378. 
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NEGLIGFNCE—Continued. 
Imputable. 
Doctrine of, rejected in Nebraska, Huff v. Ames, C. T. 
8. C. Neb., 22. 
Proximate cause. 
Driver thrown by aging motion of train, thou h 
shaken by obstruction on crossing,dig. 8.C. P.A 
Failure to give alarm of approach of train, cause of 
damage produced by running away of frightened 
horse, dig. Ky. Ct. App., 316. 
Jumping, to avoid car, onice, and falling, whether 
ca .se by negligence of propellers of car, not matter 
of law, dig. S. C. Iowa, 318. 
‘“‘Proximate and remote cause,”’ 340. 
Toppling motion of team, from which driver is 
rown, proximate cause of injury, not obstruction, 
gee v. N.C. & St. L. R. Co., in full, S.C. Tenn., 
NEGOTIABLE PAPER. 
Action on paper out of plaintiff’s possession condi- 
= of statute must be proved, dig. 8. C. Mich., 
Attachment of seal destroys negotiability, dig. S. C. 
Minn., 38 
Check 1s “bill of exchange” dig. Eng. H. L., 15. 
“Implied warranty of solvency of Bills and Notes,” 
Chas. A. Bucknam, 427 
Irregular indorsements, dig. S. C. Pa., 97. 
“Kiss my foot” no acceptance of bill of exchange, 
Norton v Knapp, C. T. 8. C. lowa, 81 
Neglect to apply fund: of maker ere vy ma- 
=v does not diseharge endorser, dig. S N. H., 


Notice of dishonor given to assignee of endorser, un- 
der regular assignment sufficient, Callahan v. Bank 
of Ky., infull, Ky. Ct. App., 432. 

Notice of dishonor of promise to 
interest necessary, dig. Can. C. 

Payment of draft with forged indorsement, rights of 
oe — Ins. Co. v. N. H. Nat. Bk., in ful, 8s. 

452. 


Bey, installments of 


Payment to assignor after maturity, good defense to 
suit by assignee after maturity, dig. S. C. Cal., 176. 
Revocation of : red to draw drafts, effect of, dig., 

Md. Ct. App., 9 
Rights of accommodation indorser, dig. S.C. Pa., 318. 
Stipulation as to attorney’s fees does not destr oy 
negotiability, dig. S. C. Ark., 318. 
“Waiver of protest” waives demand and notice, dig. 
S.C. Pa., 195 
be yy — effect of indorsement without recourse? 
A., 378, 
When do attorneys’ fees mature? Q. & A.., 78. 
Protest. 
Wavrver of, effect of custom, dig. § 
See Interest. 
NEW TRIAL. 
Attendance of jury at church, and hearing sermon on 
a ou shalt not kill,” no ground for, dig. S. C. Pa., 


. C. Pa., 338. 


For separation < jury, improper influence must be 
proved, dig. S. C. Pa., 378. 
be of [judge as to weight of evidence no ground 
for, dig. S ass., 176. 
Opinion of judge that verdict is against weight of evi- 
dence, does not entitle party to new trial, dig. 8S. 
C. N. So. Wales, 338. 
Refusal of right to = and close, no ground for 
when, dig. 8. C. Wis., 
NOTICE. , 
Knowledge of officer, when not notice to corporation, 
dig. N. J. Ch. Ct., 
ag x in deed of unrecorded mortgage is, dig. S. C. 
318 


. H., 318, 
What is entitled to record, dig. S. C. Tex., 17 
NUISANCE 
“Abatement of Nuisance,” George R. Eldridge, 43. 
Lessee renting house = knowledge of, can main- 


tain action, dig. 8. C. , 397. 

Liability of successor eieuae of, for continuance, 
dig. S. C. Ga., 397 

Standing in plain view 


jacks and 15 for mares 
, 358. 


of dwellings, i:,dig. S.C. Neb 


See Damages ; Injuncyz on. 
ONCE IN JEOPARDY. 
Conviction of lesser crime, ¢.g., manslaughter, and 
new trial no bar to trial for greater crime. 
App., 413; 


Com. v. 


oe in full, Ky. Ct. dig. S. C. Ind., 





ONCE IN JEOPARDY—Continued. 
Sickness of juror and discharge of jury not. dig. 8. C. 
Ind., 417 
ORDINANCE. 
nas pawn brokers, when unreasonable. dig. S. 


PARENT AND CHIED. 

Child can not recover for support of father in absence 
of express contract, dig. 8. C. lowa, 439. 

Duty of mother or step- father to maintain child on 
re-marriage, dig. S.C. Minn., 298. 

ye te * Ann of parent over child’s wages, dig. 

. Ga., 

Liability of divorced father for support of children in 

custody of mother. Holt v. Holt, S.C. Ark.in full, 


Liability of former for torts of latter. C. T. 202. 
am fe of ed for wilful negligence of child, dig. 


What may rome shown in suit for death of child as ele- 
ments of damages, dig. 8. C. Tex., 276 
See Action. 


PARTNERSHIP. 
Authority of partner te assign partnership property, 
dig. S.C, Neb., 38. 


Contession of judgment by partner in favor of firm 
valid, dig. 8. UC. Pa., 237. 

Construction of agreement, cared creating partner- 
ship or not, dig. 8.C. Mo., 


Cee partner, Habitity, oe Thompson v. First 
Nat. Bk., in fall, U.8 ' 
Partnership property not aaa dig. 8. C. Iowa., 78. 


Pledge by purtner of firm assets for individual debt, 
void, dig. Ky. Ct. App., 358. 

Power of partner to consent to alteration in note, dig. 
8. C. Kan., 478. 

Power of partner so dissolve partnership for defi: ite 
period, dig. 8. C. Mich., 494. 

Presumption of. dig. S. C .Mich., 38. 

“Presumptions in Partnership Law, as to allowance of 
interest and ree $e shares and liability of 
incoming partner,” R. E. Ball, 387. 

Purchase of property by partner with firm funds con- 
fers no title on firm when, dig. S. C, 8. C.,298. 

Release by one partner of partnership debt when 
void. Beatson v. Harris, in tull, 8. C.N. H.,: 

Reservation of homesteac by partner out of firm 
Bvenk oe as to firm creditors, dig. U. 8. C. C. E. 

317. 


Rights of creditors on dissolution of, by death, neglect 
i 38 surviving partners, does not affect. dig. 8s. C. 
Transfer by one partner to another, frees 
partnership debts, when. dig. 8. C. Iowa, 58. 
“When Creditor can proceed against estate of de- 
ceased partner,” Guy C. H. Corliss, 467. 
See Limitations; Receivers; Suretyship. 
PATENT LAW. 
Combination of well-known expedients, not patent- 
able. dig. U. 8.8. C., 17. 
Design figures in relief, Photograph, dig. U. 8. C. C. 8. 
D. 


N. Y.,7 


it from 


Rights of public after expiration of patent. dig. S. C. 
Ohio, Com. 38. 
Want of Brix; riences no ground for violation, 
ig. C. W. D. Pa., 17 
PENSIONS. 
Second marriage during . 3 Soe husband forfeits 
rights to, dig. U. 8. C.C. W. D. Mo., 137. 


PERSONAL PROPERTY. 


Hay-scales are not and pass aoty by deed. Dudley v. 
Foote, in full, 8. C. N. H., 


PLEADING. 


Action for obstructing way, local, dig. Md. Ct. App., 
176. 

Count in debt, and in case for same injury prope’ 
joined. Whittaker v. Warren, in fuil, 8.C. N. H. 
92. 

Declaration against railroad ¢ orporation need not al- 
lege incorporation, dig. 5. C. 

Defect of parties plaintiff must be noticed before trial, 
dig. S. C. Wis., 318. 
eniul of corporate capacity, plea in bar, dig. U. §. C 
C. D. Oreg., 478. 


oy 23 





J In action against master by employe, weengeat Ge- 


charge must be alleged. dig. 8. C. Colo., 499. 
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PLEADING—Continued. 
Inconsistent enses, denial and justification in slan- 
der, dig. Ky. Ct. App., 439. 
Non. <a of defendant, how taken advantage of. 
Proof of libel on a and others, causes no 
variance, dig. 8. C. Cal., 298. 
Slander, denial and eeton not inconsi-tent de- 
fences, dig. 8S. C. Kan., 
See Receivers. 
PLEDGE. 
oe in future partnership valid, dig. 8. C. Pa., 


PRACTICE. 


After filing of set-off, plaintiff can not Siepestine 
Stieh.. Merchant’s Bank v. Schulenberg, in full, Ss. 
ch., 250. 


Appearance is waiver of objection to jurisdiction in 
we crs In re Frew, infull. 8. C. App. W. 
Construction of contract, province of jury. dig. S. J. 

» Me., 499. 
Court Cepkroe cannot give costs. dig. U. 
8.C 95 


Examination of plaintiff au defendant’s physician, 
right to. dig. 8. C. Wis., 
Execution sale and deed pir not be vacated after ex- 
piration of time for redemption, dig. 8. C. Ill., 78. 
How must affidavit for change of venue by corpora- 
tion be made? Q. & A., 59. 
Joint motion for new trial Fag be allowed or over- 
ruled astuall. dig. S. C. Neb., 38. 
Physical examination of witness when demandable, 
dig. S.C. Neb., 417. 
Prevailing party can not by a a! revent right 
appeal te ©. 8.0.0.3. D D.N. 278, . 
Stenographer’s transcript of Somat how to be pre- 
pared, dig. 8. C. lowa, 397. 
“Suits by and against counties.”’ A. J. Donner, 185. - 
Waiver of sezoquins service of eens by appearance, 
dig. Eng. H. Ct. Q. B. Div., 43 
What may be shown under otal denial in malicious 
prosecution. dig. 8. C. Mass., 18. 
See Costs. 
PRESCRIPTION. 
See Municipal Corporations. 
PRESUMPTIONS. 
Tax sales presumed valid. dig. S. C. App. W. Va., 38. 
PROMISSORY NOTE. 
See Action. 
PUBLIC LANDS. 
— before issuing of patent void, dig. S. C. Kan., 


PUBLIC POLICY. 
Its standing in the courts, C. T., 201. 

RAILROAD. 
Killing stock, contributory negligence no defence, d: 

S.C°N. H.'s. 0. Vt. 256.. ates ig. 

Liability for escaping sparks, dig. Ky. Ct. App. 436. 
Right to dammage, dig. S.C. Neb., 237. 
“ relation of railways to the State” D. H, Pingrey. 


See Common Carriers ; Eminent Domain. 
REAL ESTATE AGENTS. 
os of, for contingent compensation, dig. S. 
See Agency. 
RECEIVERS. 
Of partnerships need Fg be joined in suits against 
partners, dig. Com. P1. Pa., 318. 
REMEDIES. 
For diversion of funds by mortgagee, dig. U. 8. SC. 


To oust usurper of office, dig. 8. C. N. H. 416. 


See Injunction. 
REMOVAL OF CAUSES, 
Amount in dis a must oueee? Re at institution 
of action dig. U.8.C.C.N. D.A 18. 


4 a of applicant required, _ U,S8. C.C0. N.D. 


Party estopped to demand removal of one suit after 
consenting to try another aa. removable in 
State court dig. U. S.C. C. D.C 

Separate ere Be ee St. Louis ete. R. Uo. 
in full U. 8. C. C. KE. D * , 

See Estoppel. 


| 
| 





REPLEVIN. 
Demand when a presequisite , dig. S. C. Mich. 38. 
See Corporation. 


RES ADJUDICATA. 


Judgment in mandamus bar to subsequent suit for 
different reasons but same purpose Martin v. Rooney 
in full 8. C. Ohio. Com., 356. 


Judgment of ae court final as to merits of claims 


dig. Com. PI. Pa. : 
Former suit may cs aan not to have been tried on 
merits, dig. S. C. Mich., 398 
— in other suits when not a bar,dig. S. C. Col. 
iv. 


Judgment upon abandonment of suit is bar even 
though qnaies ground ow * enema of action is 
obtained, dig. 8S. C. N. J. 

Probate of will in to ag ‘State, conclusive as to 
sanity of testator, dig. o. C. Vt., 278. 

Recovery against one of dearhy pe -_ yg bars 
action against al! jointly, dig. U. 8. C.W. D. N. C. 218 

Recovery for personal injuries no defence to om for 
Pa death Donahue v. Drexler, in full Ky. Ct. 

PP.» 

Satisfaction of judgment procured by fraud void, one 
no bar to second suit, State ex rel, Church, in full, 

can 


RESTRAINTS ON ALIENATION. 
Prohibition of alienation except by will, valid, dig. 
Can. H. Ct. Ch. Div. 176. 


RIPARIAN RIGHTS. 


Diversion of waters in another State actionable Mau- 
relli Co. v. Worcester, in full 8. J. C. Mass., 469. 


RIPARIAN RIGHTS. 
Increase of water supply violation of owner below, 
dig. 8. J. C. Mass., 358. 
Return of water mitigates damages, Maurelli Co. v. 
Worcester in full, 8S. J. C. Mass., 469. 


SALE. 

Breach of agreement to .~ me forfeiture of de- 
posit, dig. Eng. Ct. App., 97. 

Compensation for errors, a after public ane. 
construction of particulars, dig. Eng. Ct. App., 3 

Deceit, nun-disclosure of indebtedness of = 
avoids, when, dig. S. C. Minn., 250. 

Of liquors, in what State made, Q. & A., 458. 

Presumption as to passing of title trom want of de- 
livery, failure to ascertain price, agg of par- 
ties, Byles v. Collier, in tull, 8. C, Mich., 312. 

Rescissi:-n, duty of vendee to return, waiver by ven- 
dor, dig. 8. 0. Neb., ‘ 

“Sale or Baiiment,’”’ Isaac H. Lionberger, 268. 

Warranty of quality, duty of vendee to examine, dig. 
U.S.C. C. S. D. N. Y., 287. 


Wass amounts to a conditional sale, dig. S. J. \'. Me., 


Whee amounts 4 an acceptance of goods offered, dig. 
Can. H. Ct. C. P. Div. 176, 
See Liens. 


SALVAGE. 
Aquegmen> ppeting not binding, when, dig. U. s 
Cugntngunts <4 recess effect upon amount of salvage, 
dig. 5. D.C., 56. 


SET-OFF. 

None allowed as a transferree of note after ma- 

turity, dig. S.C 
ht of debtor to set off note ya assignee of 
ebt, Trow v. Braley, in full, 8. C. 

Stockholder sued for unpaid subscriptions cannot set 
off indebtedness of Pon Ot 3 to him, Williams v. 
Traphagen, in full, N. J. Ch. Ct., 35. 

See Practice. 


SHERIFFS. 

Honest belief that prope eA is onauupe no excuse for 
failure to attach, dig Ala., 218 

Liability for keeper’s a dig. s. Cc. N. H., 176. 

Liability for wrongful seizure of goods on replevin, 
dig. S. C. Cal., 78. 

Recapture of esca 
tion, dig. 8. C. Ind., 41 


SHERIFF’S SALE. 
Title of purchaser not dependent on officer’s return, 
dig. S. C. Cal., 195. 


pean, right to compensa- 
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SLANDER AND LIBEL. 
Privileged Communication. 
Charge against servant in presence of another privi- 
leged, Keane v. Sprague, in full, N. Y. City Ct., 315. 
Testmmeny before captain not, dig. 8. C. N.S. Wales, 


SLEEPING CAR COMPANIES. 

Not common carriers, dig. Ky. Ct. App., 439, n. 380. 
SPECIFIC PERFORMANCE. 

Vagueness Of contract, dig. S.C. App. W. Va., 49%. 
STARE DECISIS. 

Its application, C. T., 381. 

Violation of doctrine of, State v. Hopkins, 8. C. Mo. 
cr., 1, 

STATUTES. 

Construction of statute in nature of exemption law, 
dig. 8. C. Ala., 116. 

Force of, prohibiting warrants of attorney for use in 
other States, dig. N. J. Ct. App., 38. 

Extraterritorial Force. 

Money paid for liquors purchased in one State recov- 
erable in another State, sens to statutes of, 
former, when, dig. 8S. C. Ne»., 

STATUTE OF FRAUDS. 

Agreement between principal and agent as to pur- 
chase of land, within, dig. 8. C. R, L., 286. 

Agreement of agent to buy landin his own name, to 
‘keep gg principal within, Spencer v. Lawton, in full, 
8. C. 

enue blanks left unfilled, promise valid, to unlim- 
ited rs New Zealand stc. Co. v. Paterson, in 
full, N. Zeal. Ct. App., 334 

Insufficient transfer of title, loss by fire sustained by 
vendor, dig. 8. C. Ga., 398. 

Its authorship again, cr., 440. 

“The Authorship of the Statute of Frauds,’’ Flournoy 
Rivers, ‘ 

“The Statute of Frauds, as Affecting Sales at Auc- 
tion,” E. J. Whitemore, 247. 

Oral employment of agent to employ real oe and 
promise of half profits not within, dig. S.C. Mich., 
338. 


Part performance, sufficiency of, Anderson v. Shock- 
ley, in full, S. C. Mo 

Promise to debtor to pay his debt, not within, dig. S. 
C. Mo., 78. 

Promise to pay assignee not within, Trow v. Braley, 
in full, 8S. C. Vt., 293. 

Verbal lease, claim for rent, dig. S. J. C. Mass., 218. 

see Estoppel. 


STATUTORY CONSTRUCTION. 
See Confession of Judgments. 


STOPPAGE IN TRANSITU. 
What amounts to transfer of possession, dig. Can. H. 
Ct. App., 176. 


SUBROGATION. 
Payment of incumbrance by a sapertinnt, does not 
entitle him to, dig. 8. C. Mich 
Payment of judgment by one ‘two debtors subro- 
gates former to judgment, dig. 8. C. Pa., 3 


SUNDAY. 
Sale on, executed, passes title as against vendor’s 
creditors, dig. 8. C. Tex., 398. 


SUNDAY LAW. 

One frightening horses on Peed liable as on any 
other day, dig. S. C. Pa., 457. 

Travelling on Sunday no defense to! suit for{negli- 
gence, when, dig. S. C. N. H., 176. v4 

SURETYSHIP. * Goze a 
Agreement with co-surety to pay debt to him out 

ot funds realized on note no frand on co-surety, 
Mackreth v. Walmesley, C. T. Eng. H. Ct. Ch. Div., 
441. 

Extension to partner assuming firm debts, discharges 
other partner, dig. Man. H. Ct., 278. 

Failure to remove deposits from principal yg 4 
to require returns no defence for sureties, dig. S 

’ 

“Guaranteed” makes contract of, when, extension of 

Se to principal, Riddle v. Thompson, in fall, S. C. 
a., 

Guaranty by assignor of payment of judgment to as- 
signee is suretyship, discharged by extension, dig. S. 
C. Pa., 338. 

Liability of sureties on bond of sheriff for illegal acts 

of officer, dig. S. J. C. Mass., 57. 








SURETYSHIP—Continued. 
Mere extension to poe for indefinite time, no 
discharge, dig. 8. C. , 358. 
Promise to pay on mortgagor 8 default, one of surety- 
ship, dig. 8. C. Pa.,318. 
What rights has a surety on note given to discharge 
mortgage on horse got in horse? Q. &. A., 219. 
See Contribution ; Mortgage. 
SURVIVAL OF ACTIONS. 
Action for dower does not survive AY consent to 
accept gross sum filed, dig. S.C. N. Y. 
SURVIVAL OF ACTIONS. 
See National Bank. 
TAXATION. 
Assessment, failure to verify assessor’s books, avoids. 
State v. Cook in full, S. C. Mo., 150. 
Fruit and trees, og “growing crops,” and not exempt, 
dig. S. C. Cal., 
Injunction ver ‘excessive, improper. dig. 8. C. Kan. 
136. 


Insufficient designation of ownerin assessment, dig. 
8. C. Cal. 398. 


Tagen vessel navigating river, void. dig. U.S. S. C., 
‘ 


See Equity; Municipal Corporations; National Banks; 
Voluntary Payment. 
TAX DEEDS. 
Effect of as evidence not conclusive of wnat. dig. l 
8.C.C. D. Oreg., 38. 
TAX SALES. 
Impossiblethings not required to be done. dig. U. 8. 
C.C.S. D. Iowa, 38. 
See Insanity. 
TELEGRAPH. 
Exemption from liability for delay in delivery of un- 
repeated messages. dig. S. J. C. Mass., 
“Property in Telegrams,” Albany Law Journal, 27. 
See Eminent Domain. 
TENDER. 
Failure to make, to cng committing fraud not fatal, 
_ toright to rescission, dig. 8. C. Wis., 477. 
TORT. 
aaeting in defalcation, actionable. dig. N. J. Ct. Err., 
237 


Breach of warranty no ground for action in. dig. S. J. 

. Mass., 256. 

a yy | for placing terrifying objects in streets, dig. 
8. C. Pa., 457. 


Obstruction of surface water by railroads, no liability 
for. dig. 8. C. Wis., 478. 

Right of hotel keepers to remove guests afflicted with 
contagious diseases. Levy v. Corey, C. T., 161. 

The doctrine ofcausation. Terre Haute, etc. R. Co. v. 
Buck. in full, 8. C. Ind., 50. 

Transferree ot action cannot sue pledgee thereof for 
neglect to enter payment thereon to former’s loss. 
dig. 8. C. Ga., 479. 

See Waters. 

TRADE MARKS. 


eee by sale of business. dig. U.S. C, C. 8. D. N. Y. 


Colorable imitation, dig. 8. C. R. L., 

egress +e wee, no grouad for viable. dig. Eng. H. 
Ct. Ch. , 218. 

Rigs of i egrRdration to acquire trade-nume. dig. U.S. 


miei eh to use of surnames, dig. U. S.C. C. E. D. 


sain what makes infringement, intent to de- 
fraud. not essential. cet: s ete., qpaeee Co. v. 
Hynes, in full, U. 8. C.C Ark.. 

TROVER. 

Conversion of agent by orders of principal, makes 
agent responsible, dig. S. C. R. I., 257. 

Mere wrongful oh che ‘without disturbance, is 
conversion. dig. 8. C. N. H., 358. 


TRUST. 


Direction to bank treasurer to pay deposit to wife not 
declaration of trust. Pope v. Cushing, in full, 8. C. 
Vt., 


For support of of a persons, how enforced. dig. 8. C. 
App 96. 

Purchase by Pn misapplication of trust money, 

liability of vendor to estate, dig. S. J.C. Mass., 499. 
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TRUST—Continued. 
Set aside for mistake of law, when, dig. S. C. Pa., 278. 
Transfer of fund from one by acity to Se dis- 
charge of bondsmen, dig. 8. C. App. W. Va., 257. 
Wrongful qomsveneiae- when money may be ‘pursued, 
dig. S. C. Mo., 499. 
See Estoppel. 
TRUST DEED. 
Sale under presumed, valid. dig. 8. C. App. W. Va., 38. 


TRUSTEES. 

Duty of purchaser to look * ‘ eamnanen of purchase 
money. dig. Md. Ct. App., 

Not liable for neglect to ae predecessor whose 
accounts had been settled, or whose security had 
become insolvent, dig. S. C. "Mo., 489. 

USAGE. 

Affecting warranty not provable when, dig. S. C. Mich. 

338. 


USURY. 
— to pay attorneys fees not dig. S.C. Ark., 
318, 
See Conflict of Laws. 
VERDICTS. 
Irregular a gappeention of error in open court, 
when had., C. T 
VOLUNTARY renal 
Money paid under mistake of facts, when not Meredith 
aynes, in full 8. C. Pa., 133. 
Payment under threats to remove payor’s wife 
— atm = from hotel not voluntary, Levy v. 


nenniiies 
uisites tor ener of taxes illegally exacted, dig. 
“< C, Pa, 45 

WAVER. 

See Exemptions; Lien. 

WARRANTS OF ATTORNEY. 

See Statutes. 

WARRANTY. 

Breach of measure of damages, dig. S. J. C. Mass., 256. 

Measure of damages, for breach of. Case v. Stevens, in 
full, S. J. C. Mass., 311. 

“Implied Warranty of Solvency of Bills and Notes.” 
Chas. A. Bucknam, 427. 

Total failure of consideration only justifies setting up 
breach of, in action for price, dig. S. C. Vict., 78. 

See Usage. 

WATERS. ; 
Erection of embankments by, Railroads, dig. Tex. Ct. 
App. 278. 

Liability for filthy percolations, dig. Eng. H. Ct. Ch. 
Div., 398. 

Rights in sub-terrancan waters, dig. {Eng. H. Ct. Ch. 
Div., 38. 

Rights of pacties to dispose of surface rat oad inju 
ofother, Whallers v. Lancashire etc. n full 
Eng. Ct. App. 29. 

See Riparian Rights. 

WEST VIRGINIA. 

Laws of Virginia how far applicable In re Frew. 8. C. 
App, W. Va. in tull., 71. 

WILL. 

Absolute devise for ‘comfort and oars” of de- 
visee gives only life estate, dig. S. C. Ind., 

—s devise or bequest of income only, “tie. 8. C. 

‘a., 195. 

Agreement between two depositors + a survivor 4 

nau is will, Towle v. Wood, in full, 8. C 
. < ai 
“ 


... 
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WILL—Continued. 
-—_ uest to “my wife” held to mean unlawful second 
e, dig. Eng. H. Ct Prob. Div., 479. 

“Charitable Corporation” religious body not, dig. $.C. 
Wis., 479. 

Clause in deed fixing disposition of estate dependent 
on grantee’s death, not testamentary, dig. S. C. Pa., 
137. 

Construction of bequest to two societies, dig. S.C. N. 
J. Ch. Ct., 38. 

Construction of, devise with > orn over, John v. 
Bradbury, in full, 8. C. Ind., 

Construction of, division of al whether in six or 
seven parts, dig. S. C. Pa., 78. 

Devise contemplating death of devisees means death 
during life timc of testator, dig. N. J. Ch. Ct., 58. 

Devise for maintenance of two children, effect of 
adoption of one, dig.S. J.C. Mass., 257. 

Devise in trust for one with remainder over on failure 
of issue of beneficiary gives him power of disposi- 
tion when, dig. 8. J. C. Mass., 195. 

Devise of income of estate to ‘A. & B., and at their 
deaths the estate to their children, gives A’s chil- 
dren one-half income at his death,and the whole 
goes per capita, at B’s death, dig. N. J. Ch. Ct., 53. 

Devise to dead person, rights of issue, dig. S. J. C. 
Mass., 218. 

Devise to executorin oar Sa to delegate trust to 
executor, dig. 8. C. R. I., 257. 

Devise to heirs of different persons, construction of, 
dig. 8. C. App. W. Va., 398. 

Devise to one, over upon, failure of issue gives estate 
tail which may be barred, dig. S. C. Pa., 58 

Devise to one and overin case of his dying without 
wife gives wife no implied estate, dig. S. J. C. Mass., 
176. 

“Se sewer my heirs at law” means what, dig. S.C. 

Extension of time of settlement to executors, rights 
of, as to their own debts to estate, dig. S.C. Pa., 218. 

Failure of subscribing witnesses’ memory no ground 
for refusing probate, dig. Eng. Ct. App., 237. 

Interpretation of “heirs at law,” dig. S. C. Ill , 499. 

Is “right heirs” interpreted by law of domicil or by 
lex ret site? Q. & A., 238. 

Legacy to one with interest ous payable for life, is 
yg een absolute, as to his representatives, dig. 

a, 

Mere direction to devisor to pay legacy, no charge on 
land dig. 8. C. Pa., 278 

Of married woman, recognition by her after husband’s 
death validates, dig. Ky. Ct. App., 196. 

Revocation of second will does not revive first, dig. S. 
Cc. Conn., 58. 

Revocation, what amounts to, dig. 8. C. N 

“Testamentary Capacity,” Law Times, 259. 

What rights have legatees of notes supposed by exec- 
utor to be in existence and given for property su 
posed to be sold? Py amy ad ifexecutors afterwar ‘is 
get the notes? Q. & A., 177. 

Will of seme sole, » toads revoked by mere marriage, 
Swan v. Hammond, Ss. J. C. Mass., 431; Noyes v. 
wee C. Mich., note, 432, Fellows v. Allen, 
8. CU. N. H. Id. 


N. H., 358. 


See Deed; Evidence. 
WORDS AND PHRASES. 
“TDecrepit person” dig. Tex. Ct. App. 316. 
“Growing crops” dig. S.C. Cal., 195. 
“Horse” dig. Tex. Ct. App. 237. 
“Household furniture” dig. Ct. Com. PI. Phila. 218. 
“Movable property” dig. Tex. Ct. App. 316. 
“My wife” dig. Eng. H. Ct. Prob. Div., 479. 
“Rates” dig. Eng. H. Ct. Ch. Div. 237. 
“Vacation” C, T. 301. 

















